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PKEFACE. 



'TVBESE lectures were intended to be merely an outline 
■*• of the scope of the Fourteenth Amendment and a 
general introduction to the study of that branch of consti- 
tutional law. I appreciate that the subject is not treated 
scientifically, and that there are defects of order and 
grouping ; and I realize imperfections of style, somewhat 
unavoidable in an oral discussion, which I would have 
tried to avoid in a treatise on the subject. Some of those 
who listened to the lectures have urged that they be pub- 
lished in the original form, and believe that they contain 
matter which will be interesting and useful to the pro- 
fession. I have, therefore, ventured to publish them as 
delivered ; but I hope in the near future to be able to 
prepare a more comprehensive and useful book upon this 
important subject. 

The discussion in the lectures and the references in the 
notes have been confined almost exclusively to cases de- 
cided by the Supreme Court of the United States, the 
tribunal where all questions of individual liberty and 
property rights are now finally determined. There are 
many important cases in the state courts and in the 
lower federal courts which should be consulted by all 
students; but I have referred to only a few of these. 
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I have also thought it useful to annotate the whole 
Constitution. For this purpose, the search has been at 
the original source, and every volume of the Supreme 
Court reports has been examined. In this research and 
the preparation of the analytical index, I have been 
assisted by Mr. Theodore S. Beecher. 

I desire also to acknowledge the assistance of my 
partner, Mr. Noel Gale, in the preparation and annota- 
tion of the fifth lecture, upon the rules of practice, and 
the assistance of Mr. C. L. Avery in collecting and veri- 
fying authorities in the other lectures. 

W. D. G. 

New York, October 3, 1898. 
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THE FOURTEENTH ARTICLE OF AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES. 



LECTURE I. 

OF THE HISTORY OF THE FOURTEENTH AMENDMENT. 

* I ^HE subject of these lectures will be the Fourteenth 
■*• Article of Amendment to the Constitution of the 
United States, which became a part of the organic law of 
the nation on July 28, 1868. 1 The course will be divided 
into five lectures, consisting of (i) a review of the causes 
which led to the adoption of the amendment, and of the 
broad purpose of its framers ; (n) the principles of con- 
struction and interpretation ; (m) the scope of the require- 
ment of due process of law; (iy) the meaning of the 
equal protection of the laws ; and (y) the rules of prac- 
tice which must be followed in order to raise the constitu- 
tional point in the state and federal courts of original 
jurisdiction, and to secure a revision by the Supreme 
Court of the United States on writ of error or -appeal. 

Our constitutional history during the last thirty years, 
with comparatively few exceptions, may be said to be but 

1 Resolution proposing amendment was dated June 16, 1866. Secretary 
Seward issued two proclamations declaring the amendment to be in force, the 
first dated July 20, and the second, July 28, 1868. The wording of these proc- 
lamations was peculiar, and at once presented a serious question as to the 
validity of the ratification by six of the southern States. It also presented 
the question whether a State, having once given its consent or ratification, 
had power to withdraw it, as Ohio and New Jersey attempted to do. (See 
14 Stat. 858, 15 Stat. 78, ibid, vi-xii App. ; 80 Am. L. Rev. 804.) 
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little more than a commentary on the Fourteenth Amend- 
ment, which indeed nationalized the whole sphere of civil 
liberty. 1 This great amendment to the Federal Consti- 
tution has done more than any other cause to protect our 
civil rights from invasion, to strengthen the bonds of the 
Union, to make us truly a nation, and to assure the per- 
> petuity of our institutions. Some of its provisions were 
already embodied in most of the state constitutions and 
bills of rights ; but the experience of the civil war and of 
the period of reconstruction had convinced the people that 
fundamental rights could no longer coexist in safety with 
unrestrained power in the States to alter their constitu- 
tions and laws as local prejudice or interest might prompt 
or passion impel. The rights of the individual to life, 
liberty and property had to be secured by the Federal 
Constitution itself, as, indeed, they should have been 
when it was originally framed. The amendment, there- 
fore, placed the essential rights of life, liberty and prop- 
erty in the several States of the Union under the ultimate 
protection of the national government. 2 It was the out- 
ward manifestation of the will of the people that equality 
and protection to life, liberty and property should be 
guaranteed as the national right of Americans. The 
deliberate purpose of the amendment was to enforce on 
every foot of our soil rules of equality before the law and 
the rights of person and property, and to make certain 
that those rules could nevermore be violated according to 
the views or caprice of local majorities. The limitations 
imposed upon the States by this amendment are universal 
in their application. They are directed against any and 
every mode and form of arbitrary and unjust state action, 

1 Burgess, Pol. Sc. & Const. Law 1. 226. 
* Hare's Am. Const. Law i. 747. 



HISTORY OF THE FOURTEENTH AMENDMENT. 3 

whether legislative, executive, or judicial j * yet they take 
away no power which any free government should ever 
employ. 

At the time the Federal Constitution was ratified, in 
1787-1788, jealousy and fear of a centralized national 
government prevailed. The student of the history of that 
critical period cannot fail to be impressed with the convic- 
tion that limitations upon the power of the States, such 
as are embodied in the Fourteenth Amendment, could not 
then have been secured, and that the Constitution would 
never have been ratified if the people had realized the 
extensive powers they were conferring upon the central 
government. In order to secure its acceptance by the 
States, it was necessary to give pledges that amendments 
constituting a bill of rights in limitation of the federal 
power, and thus protecting the people against the national 
government, would be forthwith submitted. 2 The first ten 
amendments, which were proposed by the First Congress in 
September, 1789, restrained the national government only, 
and were not intended to apply to the States. 8 No limita- 
tion upon state sovereignty or powers could at that time 
have been secured. These ten amendments originated in 
the apprehension of the people — in a prevailing sense of 
danger — that the powers conferred upon the general gov- 
ernment might be arbitrarily exercised. A dread was 
felt in all parts of the country that the federal power 
might crush out self-government in the States. We may 
judge of the limited view of nationality existing during 
the infancy of the republic from the fact that, when pur- 

* Civil Rights Cases, 109 U. S. 3, 11 ; Logan v. United States, 144 U. S. 263, 
290 ; Scott v. McNeal, 154 U. S. 34, 45; Chicago, Burlington, Ac. R'd v. Chicago, 
166 U, S. 226, 283. 

* Barron v. Baltimore, 7 Pet. 243, 250. 

* Ibid. 247; McElvaine v. Brush, 142 U. S. 155, 158. 
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chasing Louisiana from France, Jefferson considered a con- 
stitutional amendment necessary in order to confer the 
power. But it was soon recognized that there was an 
overruling necessity justifying the assertion for the Union 
of all powers of nationality, which no mere confederation 
could have had, and which the Constitutional Convention 
itself probably did not contemplate. 

The only provisions of the original Constitution which 
protected fundamental rights in the States were those en- 
titling the citizens of each State to all the privileges and 
immunities of citizens in the several States, and guarantee- 
ing a republican form of government in every State. 1 This 
guaranty of a republican form of government was called 
by Sumner " the sleeping giant of the Constitution." 2 Yet 
these provisions, because of their vagueness, were found 
to be insufficient to afford protection against unequal, 
oppressive, or spoliative legislation on the part of the 
States. In fact, prior to the adoption of the Fourteenth 
Amendment, private property might have been confiscated 
and vested rights denied by the States, and yet the sufferer 
could have found no protection in the federal tribunals. 
The arbitrary exercise by local legislatures, courts, or ex- 
ecutive officers of power affecting life, liberty, or property 
could not be redressed or checked by the national judiciary 
except in the case of bills of attainder or laws impairing 
the obligation of contracts. The prohibition against ex 
post facto laws referred only to criminal cases. 8 Rights 
considered essential in our system of government and vest- 



* Forsyth v. Hammond, 166 U. S. 606, 519. 
8 Foster on the Const., I. 200. 

• Calder v. Bull, 3 Dall. 886, 390, 896, 399 ; In re Sawyer, 124 U. S. 200, 219; 
Medley, Petitioner, 134 IT. S. 160, 170. As to what constitutes an ex pott facto 
law, see Hawker v. New York, 170 U. S. 189 ; and Thompson v. Utah, 170 
U. S. 843. 
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ing as matter of right in each individual, could be abridged 
or denied by the state legislatures and judiciary, and there 
was no appeal to the Supreme Court of the United States. 1 
The fact that the powers of the States might be thus arbi- 
trarily and oppressively exercised without redress consti- 
tuted a grave menace to the perpetuity of the Union. This 
was, indeed, the inherent weakness in our original system 
of dual government. It was to cure this weakness, and to 
remove all opportunity for abuse of state power, that the 
Fourteenth Amendment was adopted. Mindful of the facil- 
ity with which state constitutions are changed, the object 
of the framers of the amendment was to nationalize and 
place on a secure foundation the great republican princi- 
ples of liberty and equality before the law, and thereby fix 
an immutable standard of just laws and equal rights appli- 
cable under all circumstances and at all times. 2 

The eight years following the first inaugural of Presi- 
dent Lincoln were the most eventful and important in the 
history of our country. The election of 1860 had been a 
fierce political struggle, full of portentous indications, the 
culmination of thirty years of bitter strife between the 
advocates of the indissoluble nature of the Union on 
the one hand and the advocates of the doctrine of state 
rights and secession on the other. The South proclaimed 
and threatened that everything, even her allegiance to the 
Union, was staked upon this election. While slavery was 
certainly the immediate excuse for the war, there can be 
no reasonable doubt that a conflict of arms was inevitable 



* Mr. Justice Field in Bartemeyer v. Iowa, 18 Wall. 129, 140. 

* In Holden v. Hardy, 109 U. S. 866, 882, Mr. Justice Brown said : " The Four- 
teenth Amendment, which was finally adopted July 28, 1868, largely expanded 
the power of the Federal courts and Congress, and for the first time authorized 
the former to declare invalid all laws and judicial decisions of the States abridg- 
ing the rights of citizens or denying them the benefit of due process of law. 1 ' 
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as the ultimate result of the doctrine of state rights and 
secession. Civil war was merely a question of the par- 
ticular cause or occasion. 

President Lincoln sought in all ways to avert a resort 
to arms. In his own noble language, " Both parties depre- 
cated war ; but one of them would make war rather than 
let the nation survive, and the other would accept war 
rather than let it perish. And the war came." 1 When 
hostilities commenced, the abolition of slavery was not 
contemplated in any event. The government and the 
dominant party asserted no right to do more than re- 
strict the territorial enlargement of slavery. Had Lincoln, 
at the beginning of the war, been asked for a pledge that 
emancipation would not follow the triumph of the north- 
ern armies, I believe he would have given it. At that 
time the ownership of slaves greatly exceeded the value of 
all the railroads as well as of all the manufacturing inter- 
ests in the country. Emancipation came only and avow- 
edly as a necessary war measure. We might still be cursed 
with human slavery if the slave interest had not itself 
drawn the sword and justly perished by the sword. 

During the war, the doctrine of the North had been 
that the Union was "one and inseparable," or, as was sub- 
sequently declared by the Supreme Court, 2 " an indestruc- 
tible Union, composed of indestructible States ; " that no 
State could secede ; that all of the eleven States in rebellion 
were still in the Union as part of the nation, and that the 
war was being waged not against the southern States but 



1 Lincoln's second Inaugural Address, March 4, 1806, which is one of the 
finest pieces of prose in our language, excelling even the deservedly famous 
Gettysburg address. 

8 Texas v. White, 7 Wall. 700, 725 ; see also the earlier decisions of The 
Amy Warwick, 2 Spr. 143; 1 Fed. Cas. 808; In re Egan, 5 Blatchford, 810; 8 
Fed. Cas. 867. 
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against insurgents within those States. It seemed to result 
logically from this position that, upon the restoration 
of peace, the rebel States were entitled to have full repre- 
sentation in Congress and in the Electoral College, and to 
regulate their own internal affairs as before the rebellion, 
unchecked and unrestrained by federal authority. And 
this was the position taken by the people of the South 
immediately after the cessation of hostilities. They de- 
manded unconditional recognition, and asserted that they 
were entitled equally with the loyal States to participate 
in the control of the government they had fought so 
fiercely to destroy. 

A bitter controversy then arose. President Johnson, on 
the one hand, sided with the South in the contention that 
the rebel States were entitled, as matter of constitutional 
right, to unconditional recognition and readmission into 
the Union ; and, encouraged by his ill-advised support, the 
people of the southern States were unfortunately led to 
assume an attitude of defiance and to enact harsh and cruel 
laws directed against the negroes. The prevailing senti- 
ment in the North, on the other hand, was that all the 
fruits of the war would be wasted unless guaranties were 
secured protecting white and black alike from arbitrary 
and oppressive state action in the South. It was also in- 
sisted that the insurgent States had forfeited their rights 
as sovereign States under the Constitution, and that terms 
should be imposed and pledges exacted upon their readmis- 
sion or recognition as States of the Union. 

Whatever may be thought of the merits of particular 
measures, the verdict of history will be that, upon the 
general question and policy of reconstruction, President 
Johnson was wrong, and the Senate and House of Repre- 
sentatives were right. To us of to-day it seems prepos- 
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terous to contend that States can rebel and wage war 
against the national government, imperilling the existence 
of the nation itself, without the forfeiture of any rights 
whatever, and that, after they have failed and been re- 
duced to submission, they are to become entitled to resto- 
ration as of constitutional right, without the slightest 
condition, without discipline or even reproof, without any 
punishment other than mere defeat, without any measure 
tending to prevent a renewal of insurrection. 1 

1 In the report made by the majority of the Joint Reconstruction Committee 
June 8, 1866, will be found the most interesting review of the causes leading to 
the adoption of the Fourteenth Amendment, and the following may be quoted: 
" It is moreover contended, and with apparent gravity, that, from the peculiar 
nature and character of our government, no such right on the part of the 
conqueror can exist; that from the moment when rebellion lays down its arms 
and actual hostilities cease, all political rights of rebellious communities are at 
once restored; that, because the people of a State of the Union were once an 
organised community within the Union, they necessarily so remain, and their 
right to be represented in Congress at any and all times, and to participate in 
the government of the country under all circumstances, admits of neither ques- 
tion nor dispute. If this is indeed true, then is the government of the United 
States powerless for its own protection, and flagrant rebellion, carried to the 
extreme of civil war, is a pastime which any State may play at, not only certain 
that it can lose nothing in any event, but may even be the gainer by defeat. If 
rebellion succeeds, it accomplishes its purpose and destroys the Government. If 
it fails, the war has been barren of results, and the battle may still be fought out 
In the legislative halls of the country. Treason, defeated in the'field, has only to 
take possession of Congress and the cabinet. . . . Your committee does not 
deem it either necessary or proper to discuss the question whether the late 
Confederate States are still States of this Union, or can ever be otherwise. 
Granting this profitless abstraction, about which so many words have been 
wasted, it by no means follows that the people of those States may not place 
themselves in a condition to abrogate the powers and privileges incident to a 
State of the Union, and deprive themselves of all pretence of right to exercise 
those powers and enjoy those privileges. A State within the Union has obli- 
gations to discharge as a member of the Union. It must submit to federal 
laws and uphold federal authority. It must have a government republican in 
form, under and by which it is connected with the General Government, and 
through which it can discharge its obligations. It is more than idle, it is a 
mockery, to contend that a people who have thrown off their allegiance, de- 
stroyed the local government which bound their States to the Union as mem- 
bers thereof, defied its authority, refused to execute its laws, and abrogated 
every provision which gave them political rights within the Union, still retain, 
through all, the perfect and entire right to resume, at their own will and 
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" Never in the history of the world had so mighty a 
rebellion been subdued. Never had any rebellion been fol- 
lowed by treatment so lenient, forgiving, and generous on 
the part of the triumphant government. The great mass 
of those who had resisted the national authority were 
restored to all their rights of citizenship by the simple 
taking of an oath of future loyalty, and those excepted 
from immediate reinstatement were promised full forgive- 
ness on the slightest exhibition of repentance and good 
works." 1 No vindictiveness was shown, there were no 
reprisals, no bloodshed, no confiscation, as had so shame- 
fully disgraced our country at the close of the War of the 
Revolution. "No blood was shed on the scaffold, nor, 
saving the abolition of slavery, was there any confis- 
cation." 2 Europe looked with amazement upon the 
magnanimity of the conquerors; and foreign historians 
comment upon it with admiration. 8 

Many of the rebel States, instead of accepting the results 
of the war and endeavoring to restore peace and order 
under fair and impartial laws, proceeded to enact statutes 
of the most oppressive and cruel kind, designed to reduce 
the negro again to virtual slavery. On all sides were seen 

pleasure, all their privileges within the Union, and especially to participate in 
its government, and to control the conduct of its affaire. To admit such a 
principle for one moment would he to declare that treason is always master 
and loyalty a blunder. Such a principle is void hy its very nature and essence, 
because inconsistent with the theory of government, and fatal to its very 
existence. 1 ' Mcpherson's Hist, of the Reconstruction, 87. 
1 Blaine's Twenty Yean of Congress, ii. 85. 

* Goldwin Smith's The United States, 282; see also 110-111. 

• In his Commentaries on the Constitution, Mr. Foster well says (§ 88, 
p. 268): " But when we consider that, after five years of civil strife, in which 
so much blood and treasure was wasted, the victors did not demand, as an 
atonement, the sacrifice of a single life not destroyed in battle, or for a viola- 
tion of the laws of war; and remember, not only the decimations in Rome and 
the guillotine in France, but the explosion of the Sepoys by the English in 
India less than ten years before, and the military executions in South and 
Central America to-day; their magnanimity seems, indeed, without a parallel." 
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evidences of an open and flagrant recalcitrancy against 
the results of the war. It was also apprehended that the 
war debt of the Confederate government would be assumed 
by the southern States. 

The cruel and unjust legislation in the rebel States, 
the defiant attitude of the people of the South, their ap- 
parent determination to wield in opposition to the best 
interests of the Union the tremendous political power of 
eleven States banded together, revealed great dangers, 
and convinced the statesmen and people of the North 
that the unconditional readmission or recognition of these 
States would be the extreme of folly. The loyal popula- 
tion felt that it would result in a revival of the doctrine of 
state rights and expose the nation to all the dangers of a 
new rebellion. They believed that they had a right, after 
so much sacrifice of life and treasure, to exact from the 
conquered reasonable pledges for the future protection of 
black and white alike throughout the whole territory of 
the South. They asked for nothing but an assurance 
of fair and impartial laws and reasonable protection for 
life, liberty and property. They demanded no constitu- 
tional limitations or restraints which they were not like- 
wise willing to impose upon themselves in the loyal 
States. 

It will not be profitable at this time to discuss at 
length whether the conditions exacted upon recognition 
or readmission into the Union were or were not tech- 
nically constitutional; nor will it serve any useful pur- 
pose to consider the many elements of provocation and 
wrong on both sides. In the main, the North was right. 
It was evident that new guards and protections were 
necessary, and that some limitation had to be imposed 
upon the power of the States. The statesmen of the 
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North would have been perfectly justified in compelling 
the adoption of the Fourteenth Amendment by force of 
arms or revolutionary methods. During the war, the 
Constitution, which, in truth, had not been framed for 
civil strife, frequently had to be strained, and many meas- 
ures of the Executive and of Congress were of doubtful 
constitutionality. "The time was not favorable to con- 
siderate reflection upon the constitutional limits of legis- 
lative or executive authority. If power waa assumed from 
patriotic motives, the assumption found ready justification 
in patriotic hearts. Many who doubted yielded their 
doubts; many who did not doubt were silent." * The 
necessities of reconstruction put a new and even severer 
test upon the Constitution. It had to be adapted to 
changed and extraordinary conditions. And it is forte- 
nate that the statesmen of that day had the courage and 
the foresight to insist upon the amendments necessary 
to secure our future safety and happiness. 2 

In considering the attitude assumed by the statesmen 
of the North under the circumstances existing imme- 
diately after the war, and in view of the fact that life, 
liberty and property were insecure in all the southern 
States, we should not overlook the great principle of the 
Declaration of Independence, "that whenever any form 
of government becomes destructive of these ends, it is 
the right of the people to alter or to abolish it, and to 
institute new government, laying its foundation on such 
principles and organizing its powers in such form as to 

1 Chief Justice Chase in Hepburn v. Griswold, 8 Wall. 608, 026. 

8 " The restoration of peace and order after the close of the Civil War, and 
the readmission of the conquered people to their former relations with the 
Federal government, presented the most difficult political and constitutional 
problem which the United States has had to solve. It was accomplished only 
by what was, in fact as well as in name, a complete reconstruction of the 
Union." Foster on the Constitution, i. § 38, p. 205. 
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them shall seem most likely to effect their safety and 
happiness." While the statement of principles in the 
Declaration of Independence may not, as Mr. Justice 
Brewer has said, have the force of organic law, or be 
made the basis of judicial decision as to the limits of 
right and duty, and while in all cases reference must be 
had to the organic law of the nation for such limits, yet 
the Constitution is but the body and the letter of what 
the Declaration is the thought and the spirit, and it is 
always safe to read the letter of the Constitution in the 
spirit of the Declaration of Independence. 1 

The difficult problems to be solved by Congress were 
five in number. They related to (1) the fundamental rights 
and immunities of American citizens; (2) the basis of 
representation in Congress and in the Electoral College ; 
(3) the exclusion from office of some of the principal 
offenders in the Confederate cause; (4) the validity and 
sacredness of the national public debt and pensions to dis- 
abled Union soldiers; and (5) the assumption of claims 
for loss or emancipation of slaves or of any part of the 
Confederate debt. 

In the Fourteenth Amendment, as recommended by Con* 
gress and adopted by the States, these problems were 
solved in separate sections of one amendment. It was at 
first suggested that some of these sections should be pro- 
posed as separate amendments ; but it was finally concluded 
that this course was inadvisable, and all the provisions were 
submitted as subdivisions of one comprehensive amend- 
ment. 2 The language of the amendment is as follows : 

* Gulf, Colorado <fe Santo F6 R'y v. Ellis, 166 IT. S. 150, 160. 

* In the report made to Congress by the minority of the Reconstruction 
Committee, it was said: "The several amendments suggested have no con- 
nection with each other; each, if adopted, would have its appropriate effect if 
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" Section 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or immu- 
nities of citizens of the United States ; nor shall any State deprive 
any person of life, liberty, or property, without due process of law ; 
nor deny to any person within its jurisdiction the equal protection of 
the laws. 

Section 2. Representatives shall be apportioned among the 
several States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not taxed. 
But when the right to vote at any election for the choice of electors 
for President and Vice President of the United States, Representa- 
tives in Congress, the Executive and Judicial officers of a State, or 
the members of the Legislature thereof, is denied to any of the male 
inhabitants of such State, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for participa- 
tion in rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male 
citizens shall bear to the whole number of male citizens twenty-one 
years of age in such State. 

Section 3. No person shall be a Senator or Representative in 
Congress, or elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any State, 
who, having previously taken an oath, as a member of Congress, or 
as an officer of the United States, or as a member of any State legis- 
lature, or as an executive or judicial officer of any State, to support 
the Constitution of the United States, shall have engaged in insur- 
rection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But Congress may by a vote of two-thirds of each 
House, remove such disability. 

Section 4. The validity of the public debt of the United 
States, authorized by law, including debts incurred for payment of 
pensions and bounties for services in suppressing insurrection or 
rebellion, shall not be questioned. But neither the United States 
nor any State shall assume or pay any debt or obligation incurred in 

the others were rejected; and each, therefore, should be submitted as a sepa- 
rate article, without subjecting it to the contingency of rejection if the States 
should refuse to ratify the rest." McPherson's Hist of the Reconstruction! 99. 
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aid of insurrection or rebellion against the United States, or any 
claim for the loss or emancipation of any slave ; but all such debts, 
obligations, and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by 
appropriate legislation, the provisions of this article." 

Section 1 embodies the most important and comprehen- 
sive of the provisions. It is now the strongest and broad- 
est guaranty of fundamental rights under our system of 
government. To this section we shall principally devote 
our attention during the course of these lectures ; and I 
shall only briefly refer to the objects accomplished by the 
other sections. 

Section 2 relates to representation in Congress and the 
Electoral College. It will be recalled that in the original 
Constitution only three-fifths of the slaves were to be 
reckoned in the basis of representation. The result of 
the emancipation of the negroes was the contention that 
the southern States were now entitled to increase their 
basis of representation by two-fifths of the freed slaves, 
although they proposed to give those slaves no vote. 1 The 
admission of this contention would have endowed the vot- 
ing population of the South with proportionately greater 
political power than was exercised by any part of the 
loyal voting population of the North. The second sec- 
tion of the amendment sought to prevent this result. 
While it was left to the States to grant or withhold negro 
suffrage, it was nevertheless provided that, if the right to 
vote were denied or in any way abridged, the basis of rep- 
resentation should be reduced in proportion to the number 
of the class excluded. Thus, each State was to be at 
perfect liberty to deny negro suffrage; but, if it did, 
then its political power in Congress and in the Electoral 

1 Blaine's Twenty Yean of Congress, ii. 189. 
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College was to be reduced in proportion to the unrepre- 
sented negro population. This provision, surely, was fair 
and just. But the South would not accept it. The 
people there insisted upon the right not only to deny 
negro suffrage, but to have as full representation as 
if the whole colored population were voting. Had the 
South promptly and graciously accepted this clause of the 
Fourteenth Amendment and afforded some protection to the 
negroes, no one can doubt that the Fifteenth Amendment 
would never have been adopted. It is incorrect to say that 
the North forced negro suffrage on the South. 1 The con- 
duct of the unreconciled and irreconcilable portion of the 
population of the South compelled the enfranchisement of 
the negro, as apparently necessary for his protection. The 
result, we must confess, has been extremely disappointing; 
and we look to the future with great apprehension. The 
enfranchisement of the colored race at that time was a 
political mistake, even in the best interest of the race 
itself. Enfranchisement under the Fourteenth Amend- 
ment would have come in time, and the very dangerous 
feature of the race feuds in the South during the last 
thirty years and still existing would have been avoided. 
* This provision of the Fourteenth Amendment as to 
representation was superseded in great measure by the 
Fifteenth Amendment, which was adopted subsequently 
and which established universal suffrage, so far as race 
was concerned. The later amendment provides that 
" the right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any 
State on account of race, color, or previous condition of 
servitude." It has been held that the Fourteenth and 
Fifteenth Amendments do not of themselves confer the 

1 Blaine's Twenty Years of Congress, 11. 262-267. 
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right of suffrage, and that the States are still at liberty 
to impose property or educational qualifications upon the 
exercise of that right. There still remains, however, the 
question whether any constitution or law requiring prop- 
erty or educational or other qualifications, particularly if 
arbitrarily imposed so as to discriminate against any dis- 
tinct class of voters, would not require a reduction of repre- 
sentation in Congress and in the Electoral College " in the 
proportion which the number of such male citizens [ex- 
cluded] shall bear to the whole number of such citizens 
twenty-one years of age." This point has not yet been 
authoritatively decided. 1 We may express the hope that 

1 Williams v. Mississippi, 170 U. S. 213. In discussing the recent constitu- 
tion of Louisiana, the editor of the Law Notes (it 80, August, 1808) says: 
u The most important features of the new Constitution consist in the provi- 
sions for disfranchising the negroes without infringing the political rights guar- 
anteed to them by the fifteenth amendment to the Federal Constitution. The 
framers of the Constitution swept the field of expedients, and at last hit upon a 
plan that was deemed invulnerable. Referring to the provisions presently to 
be mentioned, the president of the convention, in his concluding address to the 
members, said: 'What care I whether it be more or less ridiculous or not? 
Does n't it meet the case ? Does n't it let the white man vote, and does n't it 
stop the negro from voting, and is n't that what we came here for ? ' Article 
107, prescribing the qualifications of voters, requires that the voter shall be able 
to read and write, and shall demonstrate his ability to do so when he applies for 
registration by making a written application in the English language or in his 
mother tongue. If he be not able to read and write, he shall be entitled to regis- 
ter and vote by making oath that he is the owner of property assessed at a valua- 
tion of not less than three hundred dollars. If the foregoing were the only 
provisions it is evident that illiterate and impecunious whites would be excluded 
from the franchise along with negroes of the same class. But another section 
provides that ' no male person who was on January 1, 1867, or at any date prior 
thereto, entitled to vote under the Constitution or statutes of any State of the 
United States wherein he then resided, and no son or grandson of any such 
person not less than twenty-one years of age at the date of the adoption of this 
Constitution . . . shall be denied the right to register and vote in this State by 
reason of his failure to possess the educational or property qualifications pre- 
scribed by this Constitution.' Now on January 1, 1867, negroes could not 
vote in Louisiana, and the fifteenth amendment to the Federal Constitution 
was not adopted until 1870. So that if the provision is constitutional, it effect- 
ually exempts most of the whites from the educational or property qualifica- 
tions required of negroes." This travesty of constitutional justice ought to 
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it will be settled by the Supreme Court at an early day, so 
as to avoid having it raised in some close presidential con- 
test when the decision might be necessary to determine the 
election of a president. Prudence and patriotism should 
prompt an effort to avoid the possibility of having a 
national election turn upon a judicial decision, with the 
accompanying danger of political scandal 

Section 3 of the amendment excluded from office certain 
of the most prominent insurgents. It became evident, 
after the close of the war, that the leading members of 
the Confederate government and army would be restored 
to responsible political positions. Many of these insur- 
gents had been in the service of the United States at the 
commencement of the war. As federal officers, they had 
taken the oath to support the Constitution of the United 
States. They had joined the Confederacy in violation of 
that oath ; or, at least, so the North believed. The great 
mass of Confederates were pardoned the moment their 
arms were laid down; but the leaders, who, in official 
positions before the war, had solemnly sworn to support 
the Constitution, were considered far more guilty than 
the multitude who followed them. It was considered fit 
and proper that those leaders should be excluded from 
office, at least until Congress deemed it safe to remove the 
disability ; and this section so provided. 

Section 4 related to finances. The first part of the 
section was inserted because of the fear that, if the Con- 
federate States were unconditionally restored to represen- 
tation in Congress, they might endeavor to impair the 

be brought to the test in the federal courts at the earliest moment. If such a 
provision can be sustained as within the power of the States to regulate the 
qualification of voters, the result ought to be the diminution of Louisiana's 
representation in Congress and in the Electoral College in proportion to the 
excluded negro vote. 

2 
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obligations of the United States incurred in suppressing 
the rebellion and assail the system of pensions to Union 
soldiers. It was, therefore, considered essential that Con- 
gress should, so far as it could by organic law, guard the 
sacredness of the public debt and of the national pensions. 
The greatest financial danger, however, lay in claims 
for loss of slaves and in the assumption by the southern 
States of the Confederate debt. The national credit might 
have been fatally impaired if the possibility of slave 
claims had not been removed. The necessity for pro- 
tection seemed imperative. The slave claims would 
have amounted to between two and three thousand 
millions of dollars ; * and it was believed by many that the 
government debt was already heavier than the nation 
could bear. Little was it dreamt that this debt could 
be borne and practically discharged by the generation 
that created it. If the possibility of an enormous claim 
on account of the emancipated slaves were not excluded, 
as Mr. Blaine said, " the burden would be so great that 
the Nation which had survived the shock of arms might 
be engulfed in the manifold calamities of bankruptcy." 9 
The second sentence of section 4 of the amendment 
removed aJl danger from this source. 

Returning now to section 1 of the amendment, the first 

clause provides : 

" All persons born or naturalized in the United States, and subject 
to the Jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside." 

'This clause remedied a grave omission in the original 
Constitution, and placed citizenship on a secure and per- 
manent foundation. The question as to the citizenship 

1 Blaine's Twenty Yean of Congress, 11. 191. * Ibid. 
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of free negroes, upon which there had been a difference 
of opinion throughout the country and in the Supreme 
Court, had to be settled, and the rule enunciated in the 
famous and unpopular Dred Scott case had to be abro- 
gated. If, as the result of the civil struggle, we were to 
have a broader nationality, it was necessary that citizen- 
ship should be placed on unquestionable ground, — "on 
ground so plain that the humblest man who should 
inherit its protection would comprehend the extent and 
significance of his title." 1 The Fourteenth Amendment 
changed the origin and character of American citizenship, 
or at least removed all doubt. " Instead of a man being 
a citizen of the United States because he was a citizen of 
one of the States, he was now made a citizen of any State 
in which he might choose to reside, because he was ante- 
cedently a citizen of the United States," 2 by reason of birth 
on American soil or naturalization under federal statutes/ 

The remaining portion of section 1 provides that : 

" No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States ; nor shall 
any State deprive any person of life, liberty, or property, without due 
process of law ; nor deny to any person within its Jurisdiction the 
equal protection of the laws." 

'By this clause, the Fourteenth Amendment secured to 
every citizen of the United States the guaranty that his 
privileges and immunities as such citizen should not be 
abridged by any State ; and it imposed, as a further specific 
restraint on state action, the time-honored provision of the 
Fifth Article of Amendment, that no man should be deprived 
of life, liberty, or property without due process of law, or, 
what is its equivalent, lex terrce, the law of the land, the 

1 Blaine's Twenty Yean of Congress, 11. 189. * Ibid. 

8 See further upon this point of citizenship, post, pp. 56 et teq. 
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famous provision contained in Magna Charta. But the 
framers went further, and adopted another clause, in 
language new to our constitutions : " Nor shall any State 
. . . deny to any person within its jurisdiction the equal 
protection of the laws." This clause has been declared 
by the Supreme Court to be " a pledge of the protection 
of equal laws."}'' 

When this section of the Fourteenth Amendment was 
first discussed by the Supreme Court, Mr. Justice Miller, 
in the opinion in the famous Slaughter House cases de- 
livered on behalf of the majority of the court, went 
beyond what was required for the decision of those cases, 
and expressed a very narrow view of the scope of the 
amendment. There can be no doubt that the broader 
views contained in the dissenting opinions of Justice Field 
and of Justices Bradley and Swayne, on behalf of them- 
selves and Chief Justice Chase, embodied a much truer 
statement of the purpose and scope of the amendment. In 
referring to the clause requiring the equal protection of 
the laws, Mr. Justice Miller made what seems to us of the 
present day the somewhat astonishing statement : * " We 
doubt very much whether any action of a State not 
directed by way of discrimination against the negroes as a 
class, or on account of their race, will ever be held to 
come within the purview of this provision. ,, This narrow 
view has been entirely discarded by the Supreme Court in 
its later decisions, and the universal application of this 
clause of the amendment to every form of state action 
and legislation, political or civil, irrespective of race, 
is now firmly established. At the present term, the 
Supreme Court has said : 8 " A majority of the cases which 

* Tick Wo v. Hopkins, 118 U. S. 866, 869. * 16 Wall. ^ f 81. 

8 Holden v. Hardy, 169 U. S. 866, 882. 
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have since arisen have turned not upon a denial to the 
colored race of rights therein secured to them, but upon 
alleged discriminations in matters entirely outside of the 
political relations of the parties aggrieved." 'Mr. Blaine 
stated in his " Twenty Years of Congress," that the earlier 
decisions of the Supreme Court deprived the Fourteenth 
Amendment of much of the power which Congress in- 
tended to impart to it ; and that the members of Congress 
sincerely believed that it possessed a far greater scope 
than those decisions gave it. 1 

As what have been called the conservative — I would 
say almost hostile — views of Mr. Justice Miller were 
clearly in conflict with the intention of the framers of the 
amendment, and for many years dwarfed and dulled the 
protective power of the amendment, it will be interesting 
to quote from some of the speeches in Congress, and thus 
realize the intention of the framers. There is, moreover, 
to-day in many quarters a remarkable misconception of 
the intention and purpose of the framers of the Four- 
teenth Amendment. The debates upon all these ques- 
tions are most interesting and convincing, and should 
always be consulted. It has lately been declared that, 
"doubtless, the intention of the Congress which framed 
and of the States which adopted this Amendment of 
the Constitution must be sought in the words of the 
Amendment ; and the debates in Congress are not admis- 
sible as evidence to control the meaning of those words." 2 

- l Vol. ii. 419 ; see also Prof. Burgess' Political Sc. & Const. Law, vol. i. 
225 et seq. : " From whatever point of view I regard the opinion of 
the Court in the Slaughter House cases, — from the historical, political, or 
juristic, — it appears to me entirely erroneous. It appears to me to have 
thrown away the great gain in the domain of civil liberty won by the ter- 
rible exertions of the nation in the appeal to arms. I have perfect confi- 
dence that the day will come when it will be seen to be intensely reactionary 
and will be overturned." 

* United States v. Wong Kim Ark, 109 U. S. 640, 009. 
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But, nevertheless, these debates are frequently referred to 
and are " valuable as contemporaneous opinions of jurists 
and statesmen upon the legal meaning of the words 
themselves." * 

The Fourteenth Amendment was introduced in the 
United States Senate by Senator Howard, of Michigan, 
on behalf of the Reconstruction Committee, of which 
he was a member. This Committee consisted of nine 
members from the House and six from the Senate. They 
were the real f ramers of this great constitutional measure. 
Referring to the provisions of the Constitution as it 
stood before the adoption of the new amendments and 
particularly to the Fifth Amendment, Senator Howard 
said : 3 " They do not operate in the slightest degree as a 
restraint or prohibition upon state legislation. States 
are not affected by them, and it has been repeatedly 
held that the restriction contained in the Constitution 
against the taking of private property for public use with- 
out just compensation is not a restriction upon state legis- 
lation, but applies only to the legislation of Congress. 
There is no power given in the Constitution to enforce 
and to carry out any of these guarantees. . . . They 
stand simply as a bill of rights in the Constitution, with- 
out power on the part of Congress to give them full 
effect; while at the same time the States are not re- 
strained from violating the principles embraced in them 
except by their own local constitutions, which may be 
altered from year to year. The great object of the first 
section of this amendment is, therefore, to restrain the 
power of the States and /compel them at all times to re- 

1 United States v. Wong Kim Ark, 109 U. S. 649, 699; Eb parte Bain, 121 
U. S. 1, 12. 

* Gong. Globe, 39th Congress, 1st sess. part 8, pp. 2764, 2765, 2766. 
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spect these great fundamental guarantees. ... The last 
two clauses of the first section of the amendment disable 
a State from depriving not merely a citizen of the United 
States, but any person, whoever he may be, of life, liberty, 
or property without due process of law, or from denying to 
him the equal protection of the laws of the State. This 
abolishes all class legislation in the States, and does away 
with the injustice of subjecting one caste of persons to a 
code not applicable to another. . . . Section one is a restric- 
tion upon the States, and does not, of itself, confer any 
power upon Congress. ... I look upon the first section, 
taken in connection with the fifth, as very important. ^It 
will, if adopted by the States, forever disable every one of 
them from passing laws trenching upon those fundamental 
rights and privileges which pertain to citizens of the 
United States, and to all persons who may happen to be 
within their jurisdiction. It establishes equality before the 
law, and it gives to the humblest, the poorest, the most 
despised of the race the same rights and the same protec- 
tion before the law as it gives to the most powerful, the 
most wealthy, or the most haughty. . . . Without this 
principle of equal justice to all men and equal protection 
under the shield of the law, there is no republican govern- 
ment and none that is really worth maintaining/' 

In explaining the provision for the equal protection of 
the laws, Senator Poland said of equality : * " It is the very 
spirit and inspiration of our system of government, the 
absolute foundation upon which it was established. It is 
essentially declared in the Declaration of Independence 
and in all the provisions of the Constitution. Notwith- 
standing this, we know that state laws exist, and some of 
them of very recent enactment, in direct violation of these 

1 Cong. Globe, 89th Congress, 1st seas, part 4, p. 2961. 
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principles. ... It certainly seems desirable that no doubt 
should be left existing as to the power of Congress to en- 
force principles lying at the very foundation of all repub- 
lican government if they be denied or violated by the 
States, and I cannot doubt but that every senator will 
rejoice in aiding to remove all doubt upon this power of 
Congress." 

Thaddeus Stevens, the Republican leader in the House 
of Representatives, in presenting the proposition for the 
Fourteenth Amendment, stated the provisions of the first 
section, and then said : 1 " I can hardly believe that any 
person can be found who will not admit that every one of 
these provisions is just. They are all asserted in some 
form or other, in our Declaration or organic law. But the 
Constitution limits only the action of Congress, and is not 
a limitation on the States. This amendment supplies that 
defect, and allows Congress to correct the unjust legisla- 
tion of the States, so far that the law which operates upon 
one man shall operate equally upon all." 

Roscoe Conkling was a leading member of the Recon- 
struction Committee which framed the amendment. On 
the argument of the San Mateo County case in the Supreme 
Court, December 19, 1882, he produced for the first time 
the journal of the Committee. This journal has never 
been published. His argument, which was printed and 
filed, showed, step by step, how the various provisions 
came to be inserted, and he affirmed that the Committee 
intended to give them the broadest scope and operation, 
and not in any way to confine their benefit and protection 
to the colored race. In the course of his argument, Mr. 
Conkling said : " At the time the Fourteenth Amendment 
was ratified, as the records of the two Houses will show, 

1 Cong. Globe, 89th Congress, 1st sess. part 8, p. 2459. 
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individuals and joint stock companies were appealing for 
congressional and administrative protection agXst invidi- 
ous and discriminating state and local taxes. One instance 
was that of an express company, whose stock was owned 
largely by citizens of the State of New York, who came 
with petitions and bills seeking acts of Congress to aid 
them in resisting what they deemed oppressive taxation in 
two States, and oppressive and ruinous rules of damages 
applied under state laws. That complaints of oppression 
in respect of property and other rights, made by citizens 
of northern States who took up residence in the South, 
were rife, in and out of Congress, none of us can forget ; 
that complaints of oppression, in various forms, of white 
men in the South — of 'Union men* — were heard on 
every side, I need not remind the court. The war and 
its results, the condition of the freedmen, and the manifest 
duty owed to them, no doubt brought on the occasion for 
constitutional amendment ; but when the occasion came, 
and men set themselves to the task, the accumulated 
evils falling within the purview of the work were the 
surrounding circumstances, in the light of which they 
strove to increase and strengthen the safeguards of the 
Constitution and the laws." 

In the same case, Senator Edmunds, who was a member 
of the Senate when the Fourteenth Amendment was dis- 
cussed and recommended by that body, speaking of its 
broad and catholic spirit, said : " There is no word in it 
that did not undergo the completest scrutiny. There is 
no word in it that was not scanned, and intended to mean 
the full and beneficial thing that it seems to mean. 
There was no discussion omitted ; there was no conceiv- 
able posture of affairs to the people who had it in hand 
which was not considered." 
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Nowhere is there a better or clearer statement of the 
whole subject than by Mr. Justice Field, one of the greatest 
judges that ever sat in the Supreme Court, in his decision 
in the Railroad Tax cases in the United States Circuit 
Court of California in September, 1883, fifteen years after 
the amendment was adopted. He said: 1 "All history 
shows that a particular grievance suffered by an individual 
or a class, from a defective or oppressive law, or the absence 
of any law, touching the matter, is often the occasion and 
cause for enactments, constitutional or legislative, general 
in their character, designed to cover cases not merely of 
the same, but all cases of a similar, nature. The wrongs 
which were supposed to be inflicted upon or threatened to 
citizens of the enfranchised race, by special legislation 
directed against them, moved the framers of the amend- 
ment to place in the fundamental law of the nation pro- 
visions not merely for the security of those citizens, but 
to insure to all men, at all times, and at all places, due 
process of law, and the equal protection of the laws. 
Oppression of the person and spoliation of property by 
any State were thus forbidden, and equality before the law 
was secured to all. . . . With the adoption of the amend- 
ment the power of the States to oppress any one under any 
pretense or in any form was forever ended; and hence- 
forth all persons within their jurisdiction could claim 
equal protection under the laws. And by equal protection 
is meant equal security to every one in his private rights 
— in his right to life, to liberty, to property, and to the 
pursuit of happiness. It implies not only that the means 
which the laws afford for such security shall be equally 
accessible to him, but that no one shall be subject to any 
greater burdens or charges than such as are imposed upon 

i County of Santa Clara t>. Southern Pac. B. Co., 18 Fed. Rep. 885, 897. 
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all others under like circumstances. This protection attends 
every one everywhere, whatever be his position in society 
or his association with others, either for profit, improve- 
ment, or pleasure. It does not leave him because of any 
social or official position which he may hold, nor because 
he may belong to a political body, or to a religious society, 
or be a member of a commercial, manufacturing, or trans- 
portation company. It is the shield which the arm of our 
blessed government holds at all times over every one, 
man, woman, and child, in all its broad domain, wherever 
they may go and in whatever relations they may be placed. 
No state — such is the sovereign command of the whole 
people of the United States — no state shall touch the life, 
the liberty, or the property of any person, however hum- 
ble his lot or exalted his station, without due process of 
law; and no state, even with due process of law, shall 
deny to any one within its jurisdiction the equal protec- 
tion of the laws." 

More cases involving the application of the principles 
of the Fourteenth Amendment are now presented to the 
Supreme Court for adjudication than upon any other branch 
of jurisprudence. In one term, from October, 1896, to May, 
1897, twenty-one cases in which the amendment was dis- 
cussed were decided by the court, and in fifteen of these 
cases the decision turned upon the interpretation of its 
provisions. Hundreds of pages of the reports were de- 
voted to the discussion of cases arising under the amend- 
ment. 1 At the term of the Supreme Court now about to 
end, the most important cases decided also arose under it ; 
and some of the opinions delivered in these cases will rank 

1 At the October Term, 1807, there were nine cases in which the amend- 
ment was directly involved. 
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among the ablest and clearest on the subject. In fact, no 
period in the history of the Court has furnished abler or 
more comprehensive opinions upon constitutional law than 
the last few years. 

Great cases involving constitutional rights are continu- 
ally being decided, and should be carefully studied by all 
lawyers. The importance which the Fourteenth Amend- 
ment has attained in our system of constitutional law 
will then be realized. We shall also be led to appreciate 
the immense labors which the Supreme Court performs, 
and the inestimable services which it renders to the na- 
tion, sometimes unperceived and frequently unappreciated 
by the people at large. 

It is only ten years since, at the opening of the second 
century of the national government under our Constitu- 
tion, Chief Justice Fuller was called upon to preside over 
the Supreme Court of the United States. These ten 
years have been the period of its greatest activity. Pre- 
eminent at the bar of the West, fully equipped, as a ripe 
scholar and a great lawyer, for the highest trust our pro- 
fession can bestow, Chief Justice Fuller has fully main- 
tained the high character of the august and venerable 
tribunal of which he is the head, even as established in 
the decisions of Marshall and Story. His opinions found 
in forty-three volumes of the Supreme Court reports are 
more numerous in ten years than were those of Chief 
Justice Marshall in thirty-five, and equally momentous; 
and this great work has been accomplished notwithstand- 
ing the additional arduous duties incumbent upon him in 
the decision of all questions of practice. 

Foreign observers speak with concern and reproach of 
what seems to them the want of symmetry in American 
character, of the all-absorbing struggle for material wealth, 
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of the paucity of our literature, of our failure hitherto, as 
they say, to produce much of lasting value in art, philosophy, 
history, or oratory, particularly during the last thirty years* 1 
But there is one branch of our government in which 
the severest critic finds nothing to censure, and which 
invites only praise and admiration; that branch is 
the federal judiciary, and pre-eminently the Supreme 
Court of the United States. With power to set aside 
unconstitutional enactments by Congress, to nullify arbi- 
trary assumptions of power by the Executive Depart- 
ment or by the President himself, to send down its mandate 
and declare null and void unequal and oppressive legis- 
lation by the States, the members of the Supreme Court 
exercise their vast responsibilities with profound learning 
and painstaking investigation, and with an integrity which 
even the most venomous publication has not the temerity 
to impugn. Although overburdened with an immense vol- 
ume of business — more than sevenfold what it was in the 
days of Marshall and Story — the justices are continually 
delivering opinions which are examples not only of 
exhaustive research and deep learning in jurisprudence, but 
of the best style in the English language. These opinions 
contain the highest results of logical thought, careful and 
laborious preparation, splendid diction, incisive and forcible 
expression, — qualities which are elsewhere often lacking in 
our contemporary literature. In these opinions, indeed, must 
we look for the ablest definitions of American institutions 
and for the best examples of American literature. The 
opinions in most cases rise far above the quality of the 
arguments submitted, and show much independent and 
original labor. To prove this, we have only to compare the 
briefs and arguments with the opinions of the court. As one 

1 Lecky's Democracy and Liberty, i. 105-108. 
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of the leaders of our bar, Mr. Phelps, has eloquently said of 
this august tribunal : " Having its origin in the sovereignty 
of the people, it is the bulwark of the people against their 
own unadvised action, their own uninstructed will. It 
saves them not merely from their enemies, it saves them 
from themselves." * Of this great court Daniel Webster 
said : " The Constitution without it would be no Consti- 
tution — the Government no Government." The bar 
should always bear in mind that the Supreme Court is the 
very keystone of our national and state governments, and 
that assaults upon it threaten the whole structure of the 
Union. 2 

In concluding this first lecture, may I not venture to im- 
press upon you what seems to be the present duty of the 
bar ? Our fathers solved the great problems of the war 
and of the reconstruction period ; and, in the Fourteenth 
Amendment, they gave us as our heritage a new Magna 
Charta. 8 Is it not for us to preserve and perpetuate the 
results of their labors and sacrifices, if only out of grati- 
tude for signal services and patriotic devotion? Each 
generation finds new needs, new difficulties, new dangers, 
new duties of its own. Each calling, each profession has 
its mission in our political and social life. There is to-day 
a growing tendency to invade the liberty of the individual 
and to disregard the rights of property, a tendency mani- 
festing itself in many forms and concealing itself under 
many pretexts. This tendency, bred of envy and dis- 

1 See Mr. Phelps* great oration at the Centennial of the Supreme Court, 
New York, Feby. 4, 1890, Carson ii. 694. 

3 Washington in transmitting commission to John Jay as Chief Justice. 
Washington's Writings, Sparks' ed., z. p. 35. Letter to the Associate Justices 
of the Supreme Court. Letter to John Jay. 

8 " Fairly construed these amendments may be said to rise to the dignity of 
a new Magna Charta." Swayne, J., in Slaughter House Cases, 16 Wall. 
36, 125. 
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content and of the thirst for organic change — call it 
socialism or communism or what you will — is the grave 
danger of the present, and it threatens humiliating dis- 
aster. In this tendency lies the difficult problem which 
we of this generation must prepare to face and to solve. 
Much is to be dreaded and guarded against in the despot- 
ism of the majority wielding and abusing the power of 
legislation, and ignorantly or intentionally undermining 
the foundations of the Constitution itself. I consider it 
to be the mission of the bar to cope with and to overcome 
this evil. If we confidently hope for success, it is only 
because the Fourteenth Amendment is the bulwark on 
which we place our reliance. 

The supreme test is about to be applied to our form of 
government — whether the guaranties of the Federal Con- 
stitution are really adequate to afford full protection to the 
rights of property and persons, and to shield them from 
the effects of " those sudden and strong passions to which 
men are exposed," * and which unchecked and unrestrained 
may lead to follies and crimes involving immeasurable 
misery and ruin. So long as the Constitution of the 
United States continues to be observed as the political 
creed, as the embodiment of the conscience of the nation, 
we are safe. State constitutions are being continually 
changed to meet the expediency, the prejudice, the pas- 
sion of the hour. The Federal Constitution alone seems 
likely to endure. If the people, the bar, and the courts 
preserve it intact in spirit and in letter, our national 
future will be progress, happiness, and glory; but if it 
be mutilated, disregarded, or overthrown, that future will 
be decline, misery, and shame. 

We must bear in mind that it is not the pulpit, nor the 

1 Chief Justice Marshall In Fletcher v. Peck, 6 Cranch, 87, 188. 
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press, but the law which reaches and touches every fibre 
of the whole fabric of life; which surrounds and guards 
every right of the individual; which keeps society in 
place; which embodies the good faith holding the moral 
world together; which grasps the greatest and protects 
the least of human affairs ; " which is universal in its use 
and extent, accommodated to each individual, yet compre- 
hending the whole community." * We lawyers, if worthy 
of our profession, are delegated not merely to defend con- 
stitutional guaranties before the courts for individual 
clients, but to teach the people in season and out of sea- 
son to value and respect individual liberty and the rights 
of property. It is our duty to preach constitutional 
morality to the rich and to the poor, to all trades and 
to all vocations, to all ranks and to all classes, in the 
cities and on the plains. For us is it to convince the 
people that the disregard of these inalienable rights is in 
conflict with their own welfare and happiness, and cannot 
be suffered if we are to remain a free people. To-day, 
more than ever, the bar is the great conservative force in 
American politics. We are the guardians of the Federal 
Constitution. Sacer esto. What higher duty could engage 
us than to teach its sacredness and its permanence — in 
the lofty phrase of the Roman advocate — its eternity I 

1 BlackBtone'8 Com., I 27. 



LECTURE II. 

THE PRINCIPLES OF CONSTRUCTION AND INTERPRETATION. 

nPHE construction or interpretation of a constitution is 
■*• not governed by the rules that apply to ordinary 
statutes or private writings, 1 A constitution is designed 
to be a frame or organic law of government and to settle 
and determine the fundamental rights of the individual. 
A national constitution is intended to endure for all time. 
Its provisions should not in any sense be limited to the 
conditions happening to exist when it is adopted, although 
those conditions and the history of the times may well 
throw light upon the provisions and reveal their true 
scope. Such a constitution is an enumeration of general 
principles and powers or of limitations upon the exercise 
of governmental functions, and it is not a mere code of 
rules to regulate particular cases. All progress and im- 
provement would be barred and a constitution would soon 
become useless if it were not construed as a declaration of 
general principles to be applied and adapted as new con- 

1 See chapter on the " Rales of Interpretation " in Story on the Constitu- 
tion, §§ 397-466, which should be studied. In Smith v. Alabama, 124 U. S. 
465, 478, Mr. Justice Matthews said: "There is, however, one clear exception 
to the statement that there is no national common law. The interpretation 
of the Constitution of the United States is necessarily influenced by the fact 
that its provisions are framed in the language of the English common law, and 
are to be read in the light of its history. The code of constitutional and statu- 
tory construction which, therefore, is gradually formed by the judgments of 
this court, in the application of the Constitution and the laws and treaties 
made in pursuance thereof, has for its basis so much of the common law as 
may be implied in the subject, and constitutes a common law resting on 
national authority. Moore v. United States, 91 U. S. 270." 

8 
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ditions presented themselves. Thus, the commerce clause 
of the Constitution is constantly being applied to condi- 
tions of which the framers never dreamt. At the time 
of the adoption of the Constitution, who could have fore- 
seen the railroad, the telegraph, the telephone, electricity, 
the innumerable other inventions which are now so neces- 
sary to our comfort and enter so largely into our life 
and commerce ? l Particularly in a national constitution, 
there must be capacity for expansion in order that its 
principles may fit and be applied to the evei^-varying 
phases of business and social life in this quick and active 
age when events and changes follow each other with such 
startling rapidity. Accordingly, in framing the Constitu- 
tion, anything but the broadest and most comprehensive 
statement of general principles was avoided. It was 
hardly safe to be specific. As Chief Justice Marshall said 
in the famous case of M'Culloch v. Maryland : a " A con- 
stitution, to contain an accurate detail of all the sub- 

1 In re Debs, Petitioner, 158 U. S. 664, 690, Mr. Justice Brewer said: " Up 
to a recent date commerce, both interstate and international, was mainly by 
water, and it is not strange that both the legislation of Congress and the cases 
In the courts have been principally concerned therewith. The fact that in 
recent years interstate commerce has come mainly to be carried on by railroads 
and oyer artificial highways has in no manner narrowed the scope of the con- 
stitutional provision, or abridged the power of Congress over such commerce. 
On the contrary, the same fulness of control exists in the one case as in the 
other, and the same power to remove obstructions from the one as from the 
other. Constitutional provisions do not change, but their operation extends to 
new matters as the modes of business and the habits of life of the people vary 
with each succeeding generation. The law of the common carrier is the same 
to-day as when transportation on land was by coach and wagon, and on water by 
canal boat and sailing vessel, yet in its actual operation it touches and regu- 
lates transportation by modes then unknown, the railroad train and the steam- 
ship. Just so is it with the grant to the national government of power over 
interstate commerce. The Constitution has not changed. The power is the 
same. But it operates to-day upon modes of interstate commerce unknown to 
the fathers, and it will operate with equal force upon any new modes of such 
commerce which the future may develop." 

* 4 Wheat. 816, 407; see also Gibbons v. Ogden, 9 Wheat 1, 198; Strauder 
v. West Virginia, 100 U. S. 803, 810. 
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divisions of which its great powers will admit, and of all 
the means by which they may be carried into execution, 
would partake of the prolixity of a legal code, and could 
scarcely be embraced by the human mind. It would 
probably never be understood by the public. Its nature, 
therefore, requires, that only its great outlines should be 
marked, its important objects designated, and the minor 
ingredients which compose those objects be deduced from 
the nature of the objects themselves." And ex-President 
Harrison has well said in his interesting book on " This 
Country of Ours " : " To the lay mind it may seem puz- 
zling and not a little discouraging that a century has not 
sufficed to interpret the Constitution ; but the explanation 
is largely in the fact that constitutional provisions are 
general and not particular, and the court is required 
constantly to apply them to particulars and to new 
conditions." * 

Nor should the courts attempt to define with precision 
the scope of a constitutional provision, although this is 
constantly and necessarily done in construing statutes. 
A definition of the scope of a constitutional provision 
cannot be necessary in any case. An exposition of the 
general meaning of the principle is all that should be 
attempted. The sole inquiry must be whether the partic- 
ular case submitted for adjudication is or is not within 
the principle of the constitutional provision invoked or to 
be implied therefrom, for what is implied is as much a part 
of the instrument as what is expressed. 2 The Supreme Court 
of the United States has repeatedly declared that it was wiser 
to ascertain the scope and application of the Fourteenth 
Amendment by the " gradual process of judicial inclusion 
and exclusion, as the cases presented for decision shall 

1 p. 309. » Ik parte Yarbrough, 110 U. S. 661, 668. 
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require, with the reasoning on which such decisions may be 
founded." 1 Fortunate, indeed, is it that no definitions 
have been attempted, particularly when the views as to the 
effect of the amendment were as narrow as those we find 
in the early decisions of the Supreme Court, which were 
delivered at a time when the court could not possibly fore- 
see the great questions now presented under the amendment 
at every term. New conditions of society are evolving ; 
and systems of law are being changed incessantly to deal 
with novel and complicated questions presented for adjudi- 
cation. Much legislation submitted to willingly at the 
present day would have been deemed an arbitrary and 
insufferable interference with individual liberty a hundred 
years ago, when we were almost entirely an agricultural 
people; and the converse is equally true, that much of 
the public policy, statutory provisions and common law 
of the last century is entirely unsuited to the present 
day. Owing to the progressive development of legal 
ideas and institutions in England after the year 1215, 
the things for which the words of Magna Charta stood at 
the time of the American Revolution were very different 
from what they represented to King John and the barons 
at Runnymede. 2 The experience of the past, therefore, 
teaches that the courts should never attempt to deduce 
from abstract principles any limiting definition of fun- 
damental rights as guaranteed by the Fourteenth Amend- 
ment. " It is sufficient to say that there are certain 
immutable principles of justice which inhere in the very 
idea of free government which no member of the Union may 
disregard"; 8 that these principles recognize the inherent 

1 Davidson v. New Orleans, 96 U. S. 97, 104; see also Holden r. Hardy, 
169 U. S. 866. 

- * Hnrtado v. California, 110 U. S. 616, 529. 
8 Holden v. Hardy, 169 U. S. 366, 389. 
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rights of the individual, and are embodied and intended 
to be protected and secured by the fundamental law, and 

 

that the Fourteenth Amendment imposes upon the courts 
the duty to protect every individual or corporation from 
arbitrary denial or abridgment of those rights by the 
States. 

As a much higher degree of care is exercised in the 
preparation and adoption of constitutional provisions than 
is bestowed upon the preparation and passage of statutes, 
a constitution imports the utmost discrimination in the 
use of language. Every provision must be given full 
effect, even at the expense of existing institutions. Not 
a single word can be discarded or ignored, or treated 
as surplusage. This cannot be said of statutes. In a 
leading case in this State, Judge Denio said: "When, 
therefore, we are seeking for the true construction of a 
constitutional provision, we are constantly to bear in mind 
that its authors were not executing a delegated authority, 
limited by other constitutional restraints, but are to look 
upon them as the founders of a State, intent only upon 
establishing such principles as seemed best calculated to 
produce good government and promote the public happi- 
ness, at the expense of any and all existing institutions 
which might stand in their way." 1 

One of the rules observed in the interpretation of stat- 
utes is that regard must be had to the evil contemplated 
by the law-makers and sought to be remedied, and that 
the particular enactment should generally be confined to 
remedying that evil. This is a wise rule in construing 
a statute ; but it has no general application to a constitu- 
tion. In construing constitutional provisions, the particu- 
lar grievance or occasion out of which they grew is never 

1 In Matter of Oliver Lee A Co's Bank, 21 K. Y. 9, 12. 
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controlling. The grievance or occasion may no longer 
exist j but the constitution remains effective to govern and 
regulate analogous cases. Thus, although, as matter of 
fact, the protection of the colored race was uppermost in 
the minds of the people when they adopted the Fourteenth 
Amendment, nevertheless its provisions, when embodied 
in the organic law, became a general rule of conduct, civil 
and political, and established a fixed standard of principles 
governing individual rights and liberties applicable at all 
times and to all conditions. 1 In discussing a particular 
application of a constitutional provision, it is not enough 
to say that the case in question was not in the mind of 
Congress when the amendment was framed, nor of the 
people when it was adopted. In the language of Chief 
Justice Marshall : " It is necessary to go farther, and to 
say that, had this particular case been suggested, the lan- 
guage would have been so varied, as to exclude it, or it 
would have been made a special exception. The case 
being within the words of the rule, must be within its 
operation likewise, unless there be something in the lit- 
eral construction so obviously absurd, or mischievous, or 
repugnant to the general spirit of the instrument, as to 
justify those who expound the constitution in making it 
an exception." 2 

When the language of a constitution is clear, no court 
should speculate as to the purpose of the framers. The 
words used should be given their natural and ordinary 
meaning. If, however, a word or term has acquired a 
fixed technical meaning in legal or constitutional history, 
it will be presumed that it has been employed in that sense. 

1 Slaughter-House Gases, 16 Wall. 86, 72 ; Ex parte Virginia, 100 U. S. 889, 
847, 861 ; Holden v. Hardy, 169 IT. S. 866, 882, 886 ; United States v. Wong 
Ark, 169 U. S. 649, 676. 

* Dartmouth College v. Woodward, 4 Wheat. 518, 644. 
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It may be said of the Fourteenth Amendment as Marshall 
wrote of the Constitution: "As men, whose intentions 
require no concealment, generally employ the words which 
most directly and aptly express the ideas they intend 
to convey, the enlightened patriots who framed our con- 
stitution, and the people who adopted it, must be under- 
stood to have employed words in their natural sense, 
and to have intended what they have said." 1 Judge 
Story said in his great work on the Constitution : 2 " What 
is to become of constitutions of government if they are to 
rest, not upon the plain import of their words, but upon 
conjectural enlargements and restrictions, to suit the tern- 
porary passions and interests of the day? Let us never 
forget that our constitutions of government are solemn 
instruments, addressed to the common sense of the people, 
and designed to fix and perpetuate their rights and their 
liberties. They are not to be frittered away to please the 
demagogues of the day. They are not to be violated to 
gratify the ambition of political leaders. They are to 
speak in the same voice now and forever. They are of 
no man's private interpretation. They are ordained by 
the will of the people ; and can be changed only by the 
sovereign command of the people." 

There is another rule in construing or expounding a 
constitution, and that is that the ancient maxim " de 
minimis turn curat lex " has no application. The violation 
of a constitutional right should never be measured or met 
by any such plea. It is said that counsel once attempted 
to argue before Chief Justice Marshall that in the particu- 
lar instance before the court the invasion of constitutional 
rights was slight, but he was sternly reminded that the 

1 Gibbons v. Ogden, 9 Wheat. 1, 18a 

1 Story on the Constitution, sec. 1906 (5th ed.). 
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case involved the Constitution of the United States, and 
that the degree or extent of the invasion had no bearing 
upon the point. 1 When a constitutional right is invaded, 
we are not bound to stand silent so long as moderation is 
practised. There can be no greater political blindness, no 
more dangerous policy, than to sanction the infringement 
of constitutional rights because the particular instance is 
in itself apparently harmless or seems expedient. Admit 
the wedge ever so little, and there is nothing to prevent 
its being driven home. We are not compelled to wait 
until the unconstitutional measure becomes ruinous con- 
fiscation or an intolerable interference with personal lib- 
erty. In respect of constitutional guaranties, we have a 
right to expect absolute security and protection, and the 
courts are under a duty to enforce the constitutional pro- 
visions guaranteeing our rights wholly irrespective of the 
degree of infringement. Present inconvenience, however 
great, present expediency, however tempting, can never 
justify the slightest disregard of any provision of a 
constitution. 

It is ever the moderate and light invasions of constitu- 
tional rights that are the most dangerous. As was said 
in a leading case : 9 "It may be that it is the obnoxious 
thing in its mildest and least repulsive form ; but illegiti- 
mate and unconstitutional practices get their first footing 
in that way, namely, by silent approaches and slight 

1 Thus, in the case of SenteH v. New Orleans Ac Railroad Co., 166 U. S. 
606, the Supreme Court gave the most careful consideration to a case in- 
volving a claim arising out of the killing of a dog and adjudged the validity 
under the Fourteenth Amendment of an act providing that no owner could 
recover for the killing of a dog unless the dog had been placed upon the 
assessment rolls, and that the amount of recovery should be limited to the 
value of the dog on the assessment roll. L 

8 Mr. Justice Bradley in Boyd v. United States, 116 IT. S. 616, 686. See also 
Gulf, Colorado A Santa Fe" R'y v. Ellis, 166 U. S. 160, 164. 



CONSTRUCTION AND INTERPRETATION 41 

deviations from legal modes of procedure. This can only 
be obviated by adhering to the rule that constitutional 
provisions for the security of person and property should 
be liberally construed. A close and literal construction 
deprives them of half their efficacy, and leads to gradual 
depreciation of the right, as if it consisted more in sound 
than in substance. It is the duty of courts to be watchful 
for the constitutional rights of the citizen, and against 
any stealthy encroachments thereon. Their motto should 
be obsta principiis" As to our constitutional rights, eter- 
nal vigilance and uncompromising enforcement must be 
our rule of conduct if we are to preserve and perpetuate 
American constitutional institutions. We should never 
tolerate any infringement of constitutional rights, no 
matter how slight or trivial. Toleration of even insig- 
nificant violations of constitutional rights serves to weaken 
our sense of those rights. 

Nor should we forget the warning of Junius to the 
people of England, uttered seven years before the Ameri- 
can Revolution : 1 " Let me exhort and conjure you never 
to suffer an invasion of your political constitution, how- 
ever minute the instance may appear, to pass by, without 
a determined, persevering resistance. One precedent cre- 
ates another. They soon accumulate, and constitute law. 
What yesterday was fact, to-day is doctrine. Examples 
are supposed to justify the most dangerous measures, and 
where they do not suit exactly, the defect is supplied by 
analogy. Be assured that the laws, which protect us in 
our civil rights, grow out of the constitution, and that 
they must fall or flourish with it. This is not the cause 
of faction, or of party, or of any individual, but the com- 
mon interest of every man in Britain." 

1 Dedication of Letters of Junius (ed. 1812), i. 2; see also Macaulay's His- 
tory of England, L 26, 2a 
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While the application of the Fourteenth Amendment is 
universal, and protects the individual from an arbitrary 
exercise of power by state authority, whether it be the 
legislature, the executive, or the judicial branch of state 
government, it must be borne in mind that the federal 
courts cannot supervise or interfere with the internal 
affairs of a State unless some constitutional right has 
been invaded by state authority. The wrongful actions 
of individuals, unsupported by such authority, are not to 
be redressed under this amendment. They constitute 
merely private wrongs, or crimes of the individual. 
The denial of a constitutional right must rest upon some 
state law or state authority for its excuse or perpetration 
if the Fourteenth Amendment is to furnish any remedy. 1 
Nor is the hardship or injustice of state laws necessarily 
an objection to their constitutional validity. 2 The federal 
courts should not be driven into perplexing inquiries as to 
the expediency or policy of state laws — inquiries which 
are usually unfit and improper for the judicial department. 
They will not permit themselves to be made harbors in 
which the people are to find a refuge from ill-advised and 
oppressive state statutes which do not infringe or deny 
constitutional guaranties. 8 The remedy for evils of that 
character is to be sought in the state legislatures, or at 
the ballot box — not in the federal courts. "The rule, 
briefly stated, is that whenever an act of the legislature 
is challenged in court the inquiry is limited to the que* 
tion of power, and does not extend to the matter of ex- 

i Mr. Justice Bradley in Civil Rights Cases, 109 U. S. 8, 18; United States 
v. Cruikshank, 02 U. S. 642; Logan v. United States, 144 U. S. 268, 203. 

* County of Mobile v. Kimball, 102 U. S. 091, 704; Missouri Pacific Railway 
Co. v. Humes, 115 U. S. 512, 520; N. T. 6 N. E. Railroad Co. v. Bristol, 151 
U. 8. 556, 670. 

• County of Mobile v. Kimball, 102 U. S. 691, 704. 
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pediency, the motives of the legislators, or the reasons 
which were spread before them to induce the passage of 
the act. This principle rests upon the independence of 
the legislature as one of the coordinate departments 
of the government. It would not be seemly for either 
of the three departments to be instituting an inquiry 
as to whether another acted wisely, intelligently, or 
corruptly." 1 

The only safeguard against the abuse of sovereign pow- 
ers of legislation which do not violate constitutional guar- 
anties is still to be found in the structure of the state 
governments themselves and at the polls. 3 Although the 
Federal Constitution guarantees a republican form of gov- 
ernment and the fundamental rights of the individual, 
it must be recognized that, provided these fundamental 
rights are not abridged or denied, the ultimate power to 
determine all questions of local government and public 
policy rests, after all, in the people of the States, speak- 
ing through their constitutions or legislatures. The Four- 
teenth Amendment was not adopted in order to grant to 
Congress power to prescribe the local legislative policy or 
the forms or modes of process or procedure in the respec- 
tive States, nor to vest in the Supreme Court general 
supervision over the legislation of the States, with author- 
ity to nullify such as it did not approve. If this were 
not so, the Supreme Court would become the censor 
of practically all state statutes and the tribunal of 
appeal from all legislation regulating or affecting indi- 

1 Angle 9. Chicago, St. Paul Ac Railway, 151 U. S. 1, 18; see also Ex parte 
McCardle, 7 Wall. 600, 514; Doyle v. Continental Ins. Co., 94 U. S. 585, 541; 
Soon Hlng v. Crowley, 113 U. S. 708, 710; Missouri Pacific Railway Co. v. Homes, 
115 U. S. 512, 520; Moglerv. Kansas, 128 U. S. 628, 661; Maynard v. Hill, 125 
U. S. 190, 204; Minnesota v. Barber, 186 U. 8. 818, 819. 

* Powell v. Pennsylvania, 127 U. S. 678, 686. 
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vidual liberty or property rights. It was never intended 
that any such supervisory jurisdiction should be conferred 
on the federal courts by the Fourteenth Amendment, nor 
has it been exercised heretofore. 

Growing out of the necessity for the observance of 
rules of comity in our dual system of state and federal 
governments, the doctrine is now well established that 
the construction placed upon any state statute or con- 
stitution by the highest court of the State is generally to 
be deemed conclusive upon the federal courts. 1 It may be 
that the federal court differs with the state court as to 
such construction, but the decision of the state court is 
nevertheless accepted. The question before the federal 
court is always whether the statute, as construed by the 
state court, is or is not repugnant to the Fourteenth 
Amendment, and not whether the state court erred in its 
construction. 2 But if the case, instead of coming from 
the highest court of the State, originates in a circuit court 
of the United States, and comes from that court to the 
Supreme Court a different question may be presented. 
In such a case, assuming that there are no controlling 
decisions of the state courts, the Supreme Court will re- 
view the construction or interpretation of the statute by 
the court below. 8 In the one class of cases, the Supreme 
Court ordinarily regards the decision below (i. e., of the 

1 Forsyth v. Hammond, 166 U. S. 606, 510. 

1 "So far does this doctrine extend, that when a statute of two States, 
expressed in the same terms, is construed differently by the highest courts, 
they are treated by us as different laws, each embodying the particular con- 
struction of its own State, and enforced in accordance with it in all cases aris- 
ing under it." Mr. Justice Field in Louisiana v. Pilsbury, 105 U. S. 278, 294; 
see also State Railroad Tax Cases, 02 U. S. 575, 617; Iowa Central Bail way 
Company v. Iowa, 160 U. S. 880, 308; Merchants' Bank v. Pennsylvania, 167 
U. S. 461, 462, and infra, Lecture V. 

8 Loan Association v. Topeka, 20 Wall. 665, 650; Fallbrook Irrigation District 
v. Bradley, 164 U. S. 112, 155. 
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state court) as conclusive ; in the other class, it considers 
the point of construction, and determines, first, whether 
the law was properly construed in the lower federal court ; 
and, secondly, whether, as properly construed, it does or 
does not invade a constitutional right. It will, there- 
fore, be seen that it is often of vital importance to proceed 
in the first instance, if at all possible, in a federal court. 1 

But the rule as to accepting the interpretation of the 
state court is not universal. It does not strictly apply to 
the effect and operation of state statutes. The Supreme 
Court may decline to concur in the view of the state court 
as to the 1 real effect and operation of a state statute or 
ordinance and its necessary tendency. 2 So also a statute 
or ordinance may be fair on its face and impartial in 
appearance, but be so applied and administered as to 
violate the guaranty of due process of law. It is the 
method of enforcement, not the interpretation, that is 
then involved; and, if such enforcement be such as 
to deprive the individual of his rights, adequate redress 
may be had in the federal courts under the Fourteenth 
Amendment. 8 

The Supreme Court has always declined to pass upon 
the constitutionality of an act unless that point is neces- 
sarily involved in the particular case presented for adju- 
dication. 4 The jurisdiction and duties of the court are 

1 The latest case emphasizing the difference between a case coming from a 
circuit court and coming on a writ of error from a state court is Laclede Gas 
Light Company v. Murphy, 170 U. S. 78, 100. 

* Soon Hing v. Crowley, 113 U. S. 703, 710; Tick Wo 0. Hopkins, 118 U. SL 
366, 866; Railroad and Telephone Cos. v. Board of Equalizers, 85 Fed. Rep. 302, 
317. 

* Ibid; see also Williams v. Mississippi, 170 U. S. 218, 224 ; Real v. Dela- 
ware, 108 U. S. 370, 894; Ex parte Virginia, 100 U. S. 889, 847; Henderson v. 
Mayor of N. Y., 92 U. 8. 259, 268. 

4 Powell v. Brunswick County, 150 U. S. 488, 441; Egan v. Hart, 165 U. 8. 
188, 194; Castillo *. McConnico, 168 U. 8. 674, 679. 
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strictly judicial. It will under no circumstances express 
its opinion upon hypothetical cases or feigned controver- 
sies. 1 It will not furnish advisory opinions, even if re- 
quested by Congress or the Executive, and notwithstanding 
that the question submitted may be publici juris. In 1793 
President Washington propounded to the Supreme Court 
twenty-nine questions of international law which were 
perplexing the government, and which public interests 
demanded should be promptly and authoritatively deter- 
mined; but the Justices respectfully declined to an- 
swer the questions, and held that the court could only 
give opinions in litigated controversies duly brought before 
it. 2 Accordingly, a case must always show that there is 
an adversary contest in good faith, and that the party 
challenging the constitutionality of a state statute has a 
property or personal interest to protect in so doing. The 
court will not anticipate questions of constitutional law, 
however desirable it may be to settle them. It matters 
not that the statute might be construed as to some one 
else in some other case so as to cause it to violate the 
amendment. 8 A litigant's right is limited to the inquiry 
whether, in the case which he presents, the effect of the 
statute in question is to deprive him of individual liberty 
or of some constitutional right of property. That the 
statute may deny the right to some third party is 
immaterial. 4 

It is frequently a question of great difficulty and deli- 

1 Bartemeyer v. Iowa, 18 Wall. 129, 134, 135. 

* Carson's History Supreme Court U. S. ch. xl. p. 164; This Country of 
Ours, by B. Harrison, 304; Gordon*. United States, 2 Wall. 561; 8. c. 117 U. S. 
697 ; United States v. Old Settlers, 148 U. S. 427, 466. 

* California v. Pacific Railroad Co., 127 U. S. 1, 28. 

* Giles v. Little, 134 U. S. 645, 650; Ludeling v. Chaffe, 143 U. S. 301, 305; 
Northern Pacific Railroad v. Patterson, 154 U. S. 130, 134; Conde v. York, 168 
U. S. 642, 648. 
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cacy to determine whether a state enactment is consti- 
tutional, and it is only in a clear case that the federal 
courts will nullify it. The federal courts always hesi- 
tate to interfere with the legislative branch of the state 
governments. 1 If there be any presumption at all, it is 
that the statute is valid, and the burden of showing the 
contrary must be upon those who assail its constitution- 
ality. The authoritative statement of the rule is in this 
language : " But in determining whether the legislature, in 
a particular enactment, has passed the limits of its consti- 
tutional authority, every reasonable presumption must be 
indulged in favor of the validity of such enactment. It 
must be regarded as valid, unless it can be clearly shown 
to be in conflict with the constitution. It is a well-settled 
rule of constitutional exposition, that if a statute may or 
may not be, according to circumstances, within the limits 
of legislative authority, the existence of the circumstances 
necessary to support it must be presumed." a 

This rule of presumption, however, has certain excep- 
tions. It is sometimes necessary for the State to prove 
the facte which sustain an apparently arbitrary exercise of 
power. A statute may be prima facie unconstitutional. 
This was ruled last year in the Covington Turnpike case. 8 
For example, a statute may deny or interfere with inters 
state trade in a recognized article of commerce, and it may 
be incumbent upon the State to show affirmatively sufficient 
reasons for the exclusion of the commodity. 4 A statute 
may well be held not to conflict with the Fourteenth 
Amendment so far as it relates to local affairs, taxation, 

1 Fletcher v. Peck, 6 Cranch, 87, 128. 

* Sweet v. Rechel, 150 U. S. 880, 802; see also Presser v. Illinois, lie U. S. 
262, 260. 

* Covington Ac. Turnpike Co. v. Sandford, 104 U. S. 578, 505. 

* Minnesota v. Barber, 186 U. S. 818, 810. 
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etc. j and yet the same statute, if interfering with or tax- 
ing interstate trade, may conflict with the commerce 
clause. 1 The questions, and, therefore, the presumptions, 
are different. 

At every term of the Supreme Court, the argument is 
advanced that, within the province of local affairs, the 
powers of the state legislatures are supreme, and that the 
federal courts cannot interfere with the discretion or acts 
of the law-making power of " sovereign " States. Of course, 
it must be evident that, if any such doctrine obtained, 
all that would be needed to deprive a man of liberty or 
property in violation of the Constitution would be the fiat 
of a legislature. " The administration of justice would be 
an empty form, an idle ceremony. Judges would sit to 
execute legislative judgments and decrees ; not to declare 
the law, or to administer the justice of the country." 2 The 
Supreme Court has repeatedly declared the power and the 
duty of the federal judiciary to look at the substance of 
legislation irrespective of its form or pretense, and to 
determine for itself whether such legislation does or does 
not interfere with constitutional rights ; but, nevertheless, 
it is compelled in case after case to reiterate and empha- 
size the rule and to explain at length what surely ought 
now to be considered as settled in constitutional law. 
Nowhere do we find a more vigorous and forcible state- 
ment of the doctrine than in the Nebraska Maximum Rate 
cases, 8 decided at the present term, in which Mr. Justice 
Harlan, delivering the unanimous opinion of the court, 

1 Telegraph Co. v. Texas, 105 U. S. 460, 466; Katterman v. Western Union 
Tel. Co., 127 U. S. 411, 424; Western Union Tel. Co. v. Pennsylvania, 128 U. S. 
89; W. U. Telegraph Co. v. Alabama, 182 U. S. 472, 475; Schollenberger v. 
Pennsylvania, 171 U. S. 1, 19. 

' Webster in Dartmouth College v. Woodward, 4 Wheat. 518, 582. 

8 Smyth v. Ames, 169 U. S. 466, 527. 
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said : " But despite the difficulties that confessedly attend 
the proper solution of such questions, the court cannot 
shrink from the duty to determine whether it be true, as 
alleged, that the Nebraska statute invades or destroys 
rights secured by the supreme law of the land. No one, 
we take it, will contend that a state enactment is in har- 
mony witjh that law simply because the legislature of the 
State has declared such to be the case; for that would 
make the state legislature the final judge of the validity 
of its enactment, although the Constitution of the United 
States and the laws made in pursuance thereof are the 
supreme law of the land, anything in ,the constitution 
or laws of any State to the contrary notwithstanding. 
Art. VI. The idea that any legislature, state or Federal, 
can conclusively determine for the people and for the 
courts that what it enacts in the form of law, or what it 
authorizes its agents to do, is consistent with the funda- 
mental law, is in opposition to the theory of our institu- 
tions. The duty rests upon all courts, federal and state, 
when their jurisdiction is properly invoked, to see to it 
that no right secured by the supreme law of the land is 
impaired or destroyed by legislation. This function and 
du£y of the judiciary dLin^shes the American system 
from all other systems of government. The perpetuity 
of our institutions and the liberty which is enjoyed under 
them depend, in no small degree, upon the power given 
the judiciary to declare null and void all legislation 
that is clearly repugnant to the supreme law of the 
land." 

There is another rule of practical importance in constru- 
ing statutes claimed to be in conflict with the Fourteenth 
Amendment. It often happens that only a part of the 

4 
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statute is assailed as unconstitutional; and it is then 
necessary to determine what effect the invalidity of that 
part will have upon the whole statute. The rule is that 
the same statute may be in part constitutional and in part 
unconstitutional, and that the constitutional part may be 
upheld and given effect provided the unconstitutional part 
is wholly independent and can be separated from the re- 
maining portions of the act. But if the valid and invalid 
parts are mutually connected and interdependent, or if it 
be reasonable to assume that the legislature intended that 
all the provisions should take effect as a whole and would 
not have passed the residue independently, then the whole 
act must fall with the unconstitutional parts. In the 
Income Tax cases, Chief Justice Fuller said : " It is ele- 
mentary that the same statute may be in part constitu- 
tional and in part unconstitutional, and if the parts are 
wholly independent of each other, that which is constitu- 
tional may stand while that which is unconstitutional will 
be rejected/' 1 He also quoted with approval the language 
of Mr. Justice Matthews in the Virginia Coupon cases : 2 
" It is undoubtedly true that there may be cases where 
one part of a statute may be enforced as constitutional, 
and another be declared inoperative and void, because un- 
constitutional ; but these are cases where the parts are so 
distinctly separable that each can stand alone, and where 
the court is able to see, and to declare, that the intention 
of the legislature was that the part pronounced valid 
should be enforceable, even though the other part should 
fail. To hold otherwise would be to substitute for the 
law intended by the legislature one they may never have 
been willing by itself to enact." In a doubtful case, it 

1 Pollock v. Fanners Loan & Trust Co., 168 U. S. 001, 686. 
» 114 U. S. 269, 804. 
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is always safer to set aside the statute than to attempt to 
eliminate the invalid provisions, for any such attempt must 
involve the risk of making a new law. To uphold part 
may confer upon a statute a positive operation beyond 
the legislative intent, and beyond what any one can say 
the legislature would have enacted if it had been aware 
of the illegality of the unconstitutional parts. Such action 
is not within the judicial province. It is not construc- 
tion, but legislation, and ordaining as law what the legis- 
lative branch of the state or national government might 
have done, but has not done. 1 

Extreme or absurd contentions often lead to the enun- 
ciation of doctrines which greatly embarrass the considera- 
tion of cases involving substantial invasions of individual 
liberty. The Fourteenth Amendment was thought by 
certain women to have greatly extended their civil and 
political rights. In the second case arising under the 
amendment, decided the same day as the Slaughter House 
cases, Mrs. Myra Bradwell sought to review, by writ of 
error, a decision of the Supreme Court of Illinois, denying 
her the right to practice law, as an attorney, at the bar 
of that State. 2 And, a short time thereafter, a Mrs. 
Virginia Minor 8 attempted to sue a registrar of voters in 
the State of Missouri fop refusing to allow her to vote 
at a general election, ^n both instances, however, the 
Supreme Court of the United States held that, although 
women were clearly citizens of the United States by virtue 
of the amendment, nevertheless neither the right to vote 
nor the right to practice law was a privilege or immunity 

1 United States v. Reese, 92 17. S. 214, 221; Trade-Mark Cases, 100 U. S. 82, 
99; Spraigue v. Thompson, 118 U. S. 90, 96. 
* Bradwell v. The State, 16 Wall. 180. 
' Minor v. Happersett, 21 Wall. 162. 
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belonging to citizens of the United States/ Not discour- 
aged by these early decisions, Miss Belva Lockwood, a few 
years ago, made application for a writ of mandamus from 
the Supreme Court of the United States to the Supreme 
Court of Virginia, to compel her admission to the bar of 
that State as an attorney and counsellor, asserting that 
the Code of Virginia had been so construed as to exclude 
her upon the sole ground that she was a woman. 1 Her 
application was denied 

'These decisions were not without importance. They 
announced that the Fourteenth Amendment did not add 
to the privileges or immunities of a citizen of the United 
States, but simply furnished an additional guaranty for 
such as already existed, and prohibited the States from 
abridging them! 

The Fourteenth Amendment was invoked, at an early 
date, in behalf of the Chinese. They were held to be 
covered by the word " persons," which was employed in a 
much broader sense than the word " citizens " used in the 
preceding sentence of the same section of the amendment. 
In one of the first cases, Mr. Justice Field, sitting in the 
Circuit Court of the District of California, released on 
habeas corpus twenty-two women of the Chinese race, who 
were prohibited from landing at San Francisco under a 
statute obviously directed against people of that national- 
ity. 3 Subsequently, in Yick Wo v. Hopkins, a municipal 
ordinance, conferring upon certain officials power to grant 
or withhold consent to the operation of laundries in 
wooden buildings, was declared void on the ground that 
it conferred upon those officers a purely arbitrary power, 

1 In re Lockwood, Petitioner, 154 U. S. 116. 

* In re Ah Fong, 8 Sawy. 144, 157; Ah Kow v. Nunan, 5 Sawy. 552, 660. 
In re Tiburcio Parrott, 1 Fed. Bep. 481, 497. 
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— not a discretion in any legal sense reviewable fey the 
courts. 1 It is interesting to compare this case with the 
earlier decisions in Barbier v. Connolly a and Soon Hing v. 
Crowley, 8 in which ordinances prescribing that laundries 
should be closed during certain hours of the night were 
upheld. The distinction between the two classes of cases 
is vital. In the one class, the ordinance in question was 
a reasonable exercise of the police power of the State, 
applying equally to all persons of whatever race in the 
same class. In the other instance, it was an arbitrary 
and unreasonable interference with individual liberty and 
intended to discriminate, and, in fact, discriminating, 
solely against the Chinese. 

It was eighteen years before it was decided that a 
corporation was a person within the purview of the 
first section of the Fourteenth Amendment. This was 
first distinctly held by the Supreme Court in the case 
of Santa Clara Co. v. Southern Pacific Railroad, argued 
in January and decided in May, 1886. 4 And the point 
was reiterated at the last term in the following lan- 
guage : *' It is now settled that corporations are persons 
within the meaning of the constitutional provisions for- 
bidding the deprivation of property without due process 
of law, as well as a denial of the equal protection of 
the laws." * These decisions emphasized the difference 

i 1 Tick Wo v. Hopkins, 118 U. S. 856; In re Hoover, 30 Fed. Rep. 51, 54. 
United States v. Wong Dep Ken, 57 Fed. Bep. 206, 212. 
1 Barbier t>. Connolly, 118 U. S. 27. 

, • Soon Hing v. Crowley, 118 U. S. 708. 

' * Santa Clara Co. v. South. Pac. Railroad, 118 U. S. 894, 806; 8. a below, 18 
Fed. Rep. 885. 

* Covington Ac. Turnpike Co. v. Sandford, 164 U. S. 578, 502; see also United 
States v. Northwestern Express Co., 164 U. S. 686, 689. In Gulf, Colorado & 
Santa F6 R'y v. Ellis, 165 U. S. 150, 154, Mr. Justice Brewer said: "The 
rights and securities guaranteed to persons by that instrument cannot be dis- 
regarded in respect to these artificial entities called corporations any more than 
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between "citizen" and "person." But it is proper to 
observe that corporations are not entitled to the privi- 
leges and immunities of citizens of the United States 
which we have just discussed. / They are persons but not 
citizens. Moreover, the Santa Clara decision applied only 
to a domestic corporation of the State whose legislation 
was assailed as unconstitutional. In the subsequent case 
of Philadelphia Fire Association v. New York, 1 it was deter- 
mined that a State could prescribe whatever conditions it 
saw fit for permitting a foreign insurance company to 
transact business within its limits, even to the extent of 
total exclusion, although it could not exclude an individual. 
This power does not, however, apply to agencies of the 
general government nor to corporations engaged in inter- 
state commerce. In the language of Mr. Justice Field, 
in Pembina Mining Co. v. Pennsylvania, 2 " The States 
may, therefore, require for the admission within their 
limits of the corporations of other States, or of any 
number of them, such conditions as they may choose, 
without acting in conflict with the concluding provision 
of the first section of the Fourteenth Amendment. . . . 
The only limitation upon this power of the State to 
exclude a foreign corporation from doing business within 
its limits, or hiring offices for that purpose, or to exact 
conditions for allowing the corporation to do business or 
hire offices there, arises where the corporation is in the 
employ of the federal government, or where its business 
is strictly commerce, interstate or foreign. The control 
of such commerce, being in the federal government, is 

they can be in respect to the individuals who are the equitable owners of the 
property belonging to such corporations. A State has no more power to deny 
to corporations the equal protection of the law than it has to individual 
citizens. " 

1 119 U. S. 110, 119. * 125 U. S. 181, 189. 



CONSTRUCTION AND INTERPRETATION 55 

not to be restricted by state authority." Until the for- 
eign corporation has, by conforming to the requirements 
imposed by a State as a prerequisite, received permission to 
do business therein, it is not a person within the jurisdic- 
tion of that State and entitled as such to equality before 
its laws. This power to exclude foreign corporations is of 
increasing importance, and, I believe, the commerce clause 
of the Constitution will have to be more broadly enforced 
for the protection of corporations engaged in interstate 
commerce. 

When prejudice in the South ran high against the lately 
emancipated negro, and the broad and beneficent provi. 
sions of the Fourteenth Amendment were less thoroughly 
understood than at present, attempts were made in many 
States to exclude colored men from juries. Where, how- 
ever, either in pursuance of a legislative enactment or 
because of the arbitrary ruling of a judge, negroes were 
denied the right to participate in jury service, convictions 
secured against negroes by juries from which men of their 
own race were thus excluded were set aside. The Supreme 
Court said : " A denial to citizens of the African race, be- 
cause of their color, of the right or privilege accorded to 
white citizens, of participating, as jurors, in the adminis- 
tration of justice, is a discrimination against the former 
inconsistent with the amendment, and within the power of 
Congress, by appropriate legislation, to prevent j that to 
compel a colored man to submit to a trial before a jury 
drawn from a panel from which was excluded, because of 
their color, every man of his race, however well qualified 
by education and character to discharge the functions 
of jurors, was a denial of the equal protection of the 
laws." * 

* Neal v. Delaware, 108 U. S. 870, 880. 
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It was shown in the first lecture of this series, that the 
Joint Reconstruction Committee of Congress intended that 
section 1 of the Fourteenth Amendment should have 
the broadest scope, and that it should constitute a 
universal rule applicable to all cases in which an 
attempt was made to deny, infringe, or abridge the 
fundamental rights and liberties of the individual, what- 
ever his race. 1 We shall now consider more in detail the 
subdivisions of this section. 

The first sentence provides that "All persons born or 
naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of 
the State wherein they reside." 'This provision changed 
the origin of federal citizenship* Prior thereto, no one 
could be a citizen of the United States unless a citizen of 
a State according to the state constitution or laws. He 
is now a citizen wholly irrespective of state legislation, 
and simply by reason of birth in the United States or 
naturalization under federal laws. There is, therefore, a 
two-fold citizenship under our system; namely, federal 
citizenship and state citizenship. 3 The qualifications of 
citizenship under state laws may be different from those 
required under the Federal Constitution, and there are 
rights as citizens of the United States Which do not apper- 
tain to state citizenship. 

The phrase " subject to the jurisdiction thereof " in this 
clause has occasioned considerable difficulty. If the 
parents of a child born in the United States were citizens, 
the meaning was clear. But what was to be the status of 
a child born in the United States of Indians, or of Chinese 

1 Supra, p. 22-27. 

2 Supra, p. 19. 

8 Slaughter-House Cases, 16 Wall. 86, 78 ; United States v. Crnikshank, 92 
U. S. 542, 649. 



CONSTRUCTION AND INTERPRETATION. 57 

or other alien parentage ? In the leading case of Elk v. 
Wilkins, 1 it was decided that an Indian born a member 
of one of our Indian tribes still existing and recognized as 
such, even though he had voluntarily separated himself 
from his people and taken up his residence among the 
white citizens, but who did not appear to have been natu- 
ralized or taxed, was not born in the United States " sub- 
ject to the jurisdiction thereof," and was not a citizen. He 
was born " subject to the jurisdiction " of his tribe. This 
decision left in uncertainty the legal status of all others 
born in the United States of alien parentage. Was their 
citizenship to be determined by the common-law principle 
of locality of birth, or was the rule of the civil law as to 
the allegiance of the parents to control? This question 
was not settled until a few weeks ago, thirty years after 
the amendment was adopted, thus showing how slowly 
constitutional law develpps in the life of a nation. The 
common-law rule has been finally affirmed by the Supreme 
Court in the recent case of the United States v. Wong 
Kim Ark. 2 The Supreme Court held that a child born in 
this country of Chinese parents domiciled here is a citizen 
of the United States by virtue of the locality of his birth. 
The whole subject is discussed at length in the opinions 
in this case. The effect of this decision is to make citi- 
zens of the United States by virtue of the Fourteenth 
Amendment all persons born in the United States of alien 
parents permanently domiciled and residing here, except 
the children of the diplomatic representatives of foreign 
powers ; and, therefore, a male child born here of Chinese 
subjects is now eligible to the office of President, although 
his parents could not be naturalized under our laws. 

1 112 u. s. ©4, 98. 

* 169 IT. S. 649, 662, by Mr. Justice Gray; see also the Interesting dissent* 
ing opinion of Chief Justice Fuller at pp. 706 et seq. 
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The second sentence of section 1 provides that "No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States. ,, 

This language presents a question of the greatest per- 
sonal interest to every citizen. /What are the privileges 
and immunities of citizens of the United States which are 
thus not to be abridged by the States ? It must surely 
be those privileges and immunities whi<m attach to citizens 
of the United States as such, and not as citizens of any 
particular State or Territory embraced within the Union ; 
it must be those privileges and immunities which belong 
to them as citizens under the government established by 
the Constitution of the United States and regulated by the 
laws of Congress— the privileges and immunities that 
James Wilson would have characterized as "federal 
liberty." 1 Among these privileges and immunities are 
the f^damenta! rights of the individual which are men- 
tioned in the first eight amendments to the Constitution. 3 
These early amendments are known as the Federal Bill of 
Eights. They secure, as respects the federal government, 
the free exercise of religion; freedom of speech and of the 
press; peaceable assemblage and petition; keeping and 
beaxing arms j immunity against the quartering of soldiers 
in time of peace ; security against unreasonable searches 
and seizures ; presentment and indictment by a grand jury 
in case of accusation of infamous crime ; security against 
being put twice in jeopardy and being forced to testify 

l Wilson's Works (ed. 1806), p. 689. 

* The first eight amendments apply only to the federal government and not 
to the States. Livingston v. Moore, 7 Pet. 409, 651; Holmes v. Jennison, 14 Pet. 
540, 682; The Justices v. Murray, 9 Wall. 274, 278; Walker v. Sauvinet, 92 U. S. 
90, 92; United States v. Cruikshank, 92 U. S. 542, 652; Pressor «. Illinois, 116 
U. S. 252, 265; Eilenbecker v. Plymouth County, 184 U. S. 81, 84. 
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against one's self; due process of law; compensation for 
private property taken for public use ; speedy public trial ; 
confrontment with witnesses; compulsory process for 
obtaining witnesses and the assistance of counsel; trial 
by jury in suits at common law; and immunity against 
excessive bail, excessive fines, and unusual punishments. 

Unless " the privileges and immunities of citizens of the 
United States" are derived from the Constitution of the 
United States, it is difficult to see from what source 
they are derived. They cannot have their origin in the 
constitutions or laws of the respective States, because those 
constitutions and laws create or declare the privileges and 
immunities of their own citizens, not of citizens of the 
United States. Moreover, the privileges and immunities 
created by the constitution and laws of one State are not 
the same as those created by the constitution and laws of 
another. They might differ in every State. If the true 
interpretation be that these privileges and immunities are 
such as the States grant, not only may the privileges and 
immunities protected by the Fourteenth Amendment be 
inconsistent with each other, but the protection afforded 
may be continually varying on account of changes in the 
constitutions and laws of the different States. As was well 
said by the Supreme Court in one of the earliest cases con- 
struing the amendment: "In regard to that amendment 
counsel for the plaintiff in this court truly says that there 
are certain privileges and immunities which belong to a 
citizen of the United States as such ; otherwise it would 
be nonsense for the Fourteenth Amendment to prohibit a 
State from abridging them." 1 

There can be no reasonable doubt that the Keconstruo- 
tion Committee understood and contemplated that among 

1 Mr. Justice Miller in Bradwell v. The State, 16 Wall. 180, 188. 
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the privileges and immunities they were seeking to protect 
against invasion or abridgment by the States were included 
those set forth in the first eight amendments. 1 The Com- 
mittee's report declared that it was necessary to have such 
"changes of the organic law as shall determine the civil 
rights and privileges of all citizens in all parts of the re- 
public." In submitting the amendment to the Senate on 
behalf of the Committee, Senator Howard presented what 
he said were " the views and the motives which influenced 
that committee . . . and the ends it aims to accomplish," 
Speaking of the privileges and immunities of citizens of 
the United States, he said, 2 " We may gather some intima- 
tion of what probably will be the opinion of the judiciary 
by referring to a case adjudged many years ago." He 
then quoted at length from Corfield v. Coryell, 4 Wash. 
C. C. Rep. 371, 380, and proceeded to say : >* Such is the 
character of the privileges and immunities spoken of in 
the second section of the fourth article of the Constitution. 
To these privileges and immunities, whatever they may 
be, — for they are not and cannot be fully defined in 
their entire extent and precise nature, — to these should 
be added the personal rights guaranteed and secured by 
the first eight amendments of the Constitution: such as 
the freedom of speech and the press; the right of the 
people peaceably to assemble and petition the govern* 
ment for a redress of grievances, a right appertaining 
to each and all the people; the right to keep and bear 
arms; the right to be exempted from the quartering of 

1 " It is never to be forgotten that, in the construction of the language of 
the Constitution here relied on, as indeed in all other instances where construc- 
tion becomes necessary, we are to place ourselves as nearly as possible in the 
condition of the men who framed that instrument." Mr. Justice Miller in 
Ex parte Bain, 121 IT. S. 1, 12. s 

• Gong. Globe, 39th Cong. 1st Seas., pt. 8, pp. 2764-2766. 
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soldiers in a house without the consent of the owner ; the 
right to be exempt from unreasonable searches and seiz- 
ures, and from any search or seizure except by virtue of a 
warrant issued upon a formal oath or affidavit ; the right 
of an accused person to be informed of the nature of the 
accusation against him, and his right to be tried by an 
impartial jury of the vicinage ; and also the right to be 
secure against excessive bail and against cruel and unusual 
punishments." After further discussion, Senator Howard 
continued : " The great object of the first section of this 
amendment is, therefore, to restrain the power of the 
States and compel them at all times to respect these great 
fundamental guaranties/; 

/ From these statements as to the declared purpose of the 
framers, officially and authoritatively made to the Senate 
on behalf of the Reconstruction Committee, it would seem 
to be entirely clear that the intention was that the essen- 
tial rights of life, liberty and property distinctly recognized 
in the Constitution and in the first eight amendments 
should, by the Fourteenth Amendment, be made the indis- 
putable and secure possession of every citizen of the United 
States, beyond the power of any State to abridge. Yet the 
result of judicial interpretation has been almost to uphold 
the contention that the clause in question is practically 
meaningless and superfluous, and that the States may 
abridge and deny many of the rights expressly recog- 
nized in and by the first eight amendments, notwith- 
standing the avowed purpose and intention of the Recon- 
struction Committee and of Congress. 1 But although 

/ * Indeed, the true purpose and scope of this provision have been overlooked 
or disregarded. Thus Judge Cooley in his Principles of Const. Law, 268, 
says : " It may well be questioned whether the provision just considered 
was necessary. It is certainly not clear that there can exist any privilege or 
immunity of a citizen of the United States which, independent of the four* 
teenth amendment, is not beyond state control." 
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the decisions of the Supreme Court tend to support the 
view that the States may invade and deny many of the 
privileges and immunities of United States citizens thus 
mentioned, except in so far as they are protected by the 
provision requiring due process of law and equal laws, it 
cannot be said that the question has ever been adequately 
presented to the court or decided by it. The power of 
the States to abridge these great rights of citizens can 
never be conceded until the court shall expressly so decide 
in a case involving the exact question and adequately 
argued. 

The point that the privileges and immunities of citizens 
of the United States include the rights protected by 
the first eight amendments was made in the case of the 
Chicago Anarchists in 1887, — Spies v. Illinois, — by Mr. 
John Randolph Tucker, a distinguished advocate and con- 
stitutional lawyer. 1 Chief Justice Waite mentioned the 
contention in the opinion of the court, but it was found 
unnecessary to decide the question. In April, 1892, Mr. 
Justice Field — dissenting in O'Neil v. Vermont — said 
that, after much reflection, he thought that the privileges 
and immunities of citizens of the United States were such 
as had their recognition in or guaranty from the Consti- 
tution of the United States. " This definition," he added, 
" is supported by reference to the history of the first ten 
amendments to the Constitution, and of the amendments 
which followed the late Civil War." 2 At the same time 
Mr. Justice Harlan, on behalf of himself and Mr. Justice 



1 Spies v. Dlinois, 123 U. S. 131, 160, 170. The question was raised also in 
the brief of B. F. Butler in this case. 

2 144 U. S. 323, 361; see also Hodgson v. Vermont, 168 U. S. 262, 272; and 
compare also the earlier cases of Bartemeyer v. Iowa, 18 Wall. 129; United 
States v. Reese, 02 U. S. 214; United States t>. Cruikshank, 02 U. S. 642; Hut- 
tado v. California, 110 U. S. 616; and Pressor v. Illinois, 116 U. S. 262. 
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Brewer, said: "I fully concur with Mr. Justice Field, 
that since the adoption of the Fourteenth Amendment, 
no one of the fundamental rights of life, liberty or prop- 
erty, recognized and guaranteed by the Constitution of the 
United States, can be denied or abridged by a State in 
respect to any person within its jurisdiction. These rights 
axe, principally, enumerated in the earlier amendments of 
the Constitution. They were deemed so vital to the safety 
and security of the people, that the absence from the Con- 
stitution, adopted by the convention of 1787, of express 
guarantees of them, came very near defeating the accept- 
ance of that instrument by the requisite number of States." l 
In the Kemmler case, which went up from the New York 
Court of Appeals and involved the constitutionality of the 
law providing for the execution of condemned murderers 
by electricity, the validity of which was challenged on 
the ground that it inflicted a cruel and unusual punish- 
ment, Chief Justice Fuller intimated that it was not 
and could not be contended that the Eighth Amendment 
applied to the States. 2 An examination of the record in 
the Kemmler case and in the other cases which suggest 
that the first eight amendments are not applicable to the 
States since the adoption of the Fourteenth Amendment, 
will show that the real point was either not made or was 
inadequately presented, and that the cases turned princi- 
pally upon the construction of the requirement of due 
process of law. Of course, before the adoption of the 
Fourteenth Amendment, it was well settled that the first 

1 O'Neil v. Vermont, 144 U. S. 328, 870. 

* In n Kemmler, 186 U. S. 486, 446; see also Thorington v. Montgomery, 
147 U. S. 400, 402. The remarks of Chief Justice Fuller in this case were 
clearly unnecessary for the decision of the cause and could hardly be consid- 
ered as expressing his settled judgment The point was again raised but not 
decided in Craemer v. Washington State, 164 U. S. 704; and in Krug v. Wash- 
ington State, 164 U. S. 704. 
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eight amendments applied to the national government 
alone. 1 

In the famous case of Hurtado v. California, decided in 
1884, the privilege and immunity conferred by the Fifth 
Amendment — t. e. 9 presentment or indictment by a grand 
jury in a capital case — was merely mentioned in the 
assignment of errors, and the constitutional point we are 
now considering was not argued in the briefs of counsel 
and was not even mentioned in the opinion of Mr. Justice 
Matthews. 2 This Hurtado case was a prosecution for 
murder under a California statute which authorized the 
institution of such proceedings by information and with- 
out any presentment or indictment by a grand jury. 
The dissenting opinion of Mr. Justice Harlan would prob- 
ably have prevailed if the clear intention of the framers 
of the Fourteenth Amendment had been called to the at- 
tention of the court; but the dissenting opinion also 
was devoted entirely to construing the meaning and scope 
of the phrase " due process of law " without reference to 
the Fifth Amendment. 8 

It is impracticable to do more at this time than to 
suggest the point. A full statement of the argument on 
either side would require very much more time than we 
can possibly give to its consideration during the course of 
these lectures. It is, however, important to bear in 
mind that this great question has yet to be squarely 
decided by the Supreme Court in some case properly rais- 

1 Eilenbecker v. Plymouth County, 184 U. S. 81, 84, and cases cited. 

• 110 U. S. 616, 519. 

8 Hurtado *. California, 110 U. S. 616, 638. In this case the point was 
barely suggested in the brief of counsel; but was in no sense properly presented 
to the attention of the court. In the briefs in the case of In re Kemmler, 136 
U. S. 436, the point was merely touched upon; in O'Neil v. Vermont, 144 U. S. 
828, it was not raised; and in Hodgson v. Vermont, 168 U. S. 262, the discus- 
sion turned rather upon a question of procedure. 
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ing the point and fully presenting it in connection with 
the intention of the framers of the Fourteenth Amend- 
ment. To this intention of the framers, as evidenced by 
the extracts which have been read to you, not the slightest 
reference has heretofore been made in any case, so far as 
I can ascertain. When the proper case arises, the ques- 
tion ought to be treated as still open, and we may hope that 
the inestimable and priceless individual rights guaranteed 
by the first eight amendments will, in the main at least, be 
held to be beyond the power of any State to abridge or 
deny. There are many of those rights which the provision 
" due process of law " does not include. 



/ 



LECTURE in. 

OF DUB PROCESS OP LAW. 

T^HE phrase " due process of law " antedates the estab- 
•*■ lishment of our institutions, and is endeared to our 
race by antiquity and the noblest historical associations. 
It embodies one of the broadest and most far-reaching 
guaranties of personal and property rights. 1 Indeed, no 
words in our language signify more in respect of the 
rights and privileges of the individual than " due process 
of law." a The third clause of section 1 of the Fourteenth 
Amendment provides : " Nor shall any State deprive any 

1 Mr. Justice Johnson, speaking in Bank of Colombia v. Okely, 4 Wheat. 
285, 244, decided in 1819, said: "As to the words from Magna Charta, incor- 
porated into the constitution of Maryland, after volumes spoken and written 
with a view to their exposition, the good sense of mankind has at length settled 
down to this: that they were intended to secure the individual from the arbi- 
trary exercise of the powers of government, unrestrained by the established 
principles of private rights and distributive justice." And Judge Cooley, Const. 
Lim.* 356, said: " While every man has a right to require that his own contro- 
versies shall be judged by the same rules which are applied in the controversies 
of his neighbors, the whole community is also entitled, at all times, to demand 
the protection of the ancient principles which shield private rights against 
arbitrary interference, even though such interference may be under a rule im- 
partial in its operation. It is not the partial nature of the rule, so much as its 
arbitrary and unusual character, which condemns it as unknown to the law of 
the land." 

8 The term is one of those grand u monuments showing the victorious pro- 
gress of the race in' securing to men the blessings of civilization under the 
reign of just and equal laws, so that, in the famous language of the Massachu- 
setts Bill of Rights, the government of the commonwealth ( may be a govern- 
ment of laws and not of men. 7 For, the very idea that one man may be com- 
pelled to hold his life, or the means of living, or any material right essential to 
the enjoyment of life, at the mere will of another, seems to be intolerable in 
any country where freedom prevails, as being the essence of slavery itself." 
Mr. Justice Matthews in Yick Wo v. Hopkins, 118 U. S. 856, 870. 
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person of life, liberty, or property without due process of 
law." 

This pledge of individual rights and liberties is in the 
Constitution of the United States in a twofold sense : in 
the Fifth Amendment it is a limitation upon the powers of 
the national government ; in the Fourteenth Amendment 
it is a limitation upon the powers of the States. 1 Without 
venturing to attempt any specific definition, 2 it may be 
said that the general scope of the provision requiring 
due process of law is to secure to every person, whether 
citizen or alien, those fundamental and inalienable rights 
of life, liberty and property which are inherent in every 
man, and to protect all against the arbitrary exercise of 
governmental powers in violation and disregard of estab- 
lished principles of distributive justice. This protection 
is the object and the essence of free government, and 
without it true liberty cannot exist. 

If there were time, it would be interesting to trace the 
historical origin of this term " due process of law," and 
the development of its meaning and scope. At first, the 
words undoubtedly related to those beneficent rules of 
procedure which had been framed to protect and shield 
the individual in his personal and property rights; but 
at the time of the American Revolution they had come 

1 Davidson v. New Orleans, 96 U. S. 97, 101; Hallinger v. Davis, 146 U. S. 
814, 819. 

a "This phrase, *due process of law, 1 has always been one requiring con- 
struction; and, as this court observed long ago, never has been defined, and 
probably never can be defined, so as to draw a clear and distinct line, applicable 
to all cases, between proceedings which are by due process of law and those 
which are not." Mr. Justice Miller in Freeland v. Williams, 181 U. S. 405, 418. 
In Holden v. Hardy, 169 U. S. 366, 389, Mr. Justice Brown said: "This court 
has never attempted to define with precision the words * due process of law,' nor 
is it necessary to do so in this case. It is sufficient to say that there are certain 
immutable principles of justice which inhere in the very idea of free govern* 
ment which no member of the Union may disregard." 
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to be regarded as comprehending also the famous phrase 
" the law of the land." The two terms are now treated 
as synonymous, although "due process of law" is the 
more comprehensive. 

The words " due process of law " mean infinitely more 
under our system of government than they ever did or 
do now in England. There the provision restricts only 
the king ; it leaves Parliament unrestrained. " The con- 
cessions of Magna Charta were wrung from the king as 
guaranties against the oppressions and usurpations of his 
prerogative. It did not enter into the minds of the 
baxons to provide security against their own body or in 
favor of the Commons by limiting the power of Parlia- 
ment. . . . The omnipotence of Parliament over the 
common law was absolute, even against common right 

and reason In this country written constitutions 

were deemed essential to protect the rights and liberties 
of the people against the encroachments of power dele- 
gated to their governments, and the provisions of Magna 
Charta were incorporated into Bills of Rights. They were 
limitations upon all the powers of government, legislative 
as well as executive and judicial." * 

Under the English system, the rule of Parliament is not 
restricted by constitutional limitations; and the maxim 
that "the king can do no wrong" may still prevent 
redress for spoliation or arbitrary denial of personal 
rights on the part of the executive. The theory of 
English constitutional law is entirely different from the 
theory of the American system. 2 Many English statutes 
would be nullified by our courts j and much of the legis- 

1 Mr. Justice Matthews in Hartado p. California, 110 U. S. 516, 581. 
3 Lecky, Democracy and liberty, L 8, 63; Bryce's American Common- 
wealth, i. 85. 
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lation relating to Ireland would be declared unconstitu- 
tional in the United States. One hundred and five years 
ago, Mr. Justice Wilson in Chisholm v. Georgia 1 com- 
pared our form of government with the British, and said 
that the latter was but a despotism of Parliament; and 
ninety years later Mr. Justice Miller in United States v. 
Lee 2 again set forth the vast difference in the essential 
character of the two systems of government, and showed 
that in this country no man is so high that he is above 
the law ; that no officer of the national or state govern- 
ments may set that law at defiance with impunity ; and 
that our courts of justice are established, not only to 
decide upon the controverted rights of citizens as against 
each other, but also to pass upon rights in controversy 
between them and the government. 

The twenty-ninth chapter of Magna Charta, which, 
Blackstone says, 8 " alone would have merited the title that 
it bears, of the Great Charter/' secured every freeman in 
the undisturbed enjoyment of his life, his liberty and his 
property, unless forfeited by the judgment of his peers or 
the law of the land. The Petition of Right in the third 
year of the reign of Charles I. prayed " that freemen be 
imprisoned or detained only by the law of the land, or by 
due process of law, and not by the King's special com- 
mand without any charge." This was, I believe, the first 
use of the term " due process of law " in any of the great 
constitutional measures affecting the rights and liberties 
of the people of our race. 4 

No statement of the general meaning of the phrases 
" due process of law " and " the law of the land " is more 
often quoted than that given by Mr. Webster in the 

1 2 Dall. 410, 457, 460. * 106 U. S. 196, 205. 

• 4 BL Com. 424. * Cooley, Const. Lim. *351. 
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Dartmouth College case. 1 It defines the term in its rela- 
tion to procedure as well as to substantive rights. Mr. 
Webster said : " By the law of the land is most clearly 
intended the general law; a law, which hears before it 
condemns; which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is, that every 
citizen shall hold his life, liberty, property, and immuni- 
ties, under the protection of the general rules which govern 
society. Everything which may pass under the form of 
an enactment, is not, therefore, to be considered the law 
of the land." Judge Story's definition is succinct and 
accurate: "Due process of law in each particular case 
means such an exertion of the powers of government as 
the settled ma/rims of law permit and sanction, and under 
such safeguards for the protection of individual rights 
as those maxims prescribe for the class of cases to which 
the one being dealt with belongs." 2 An admirable and 
learned discussion of the meaning of "due process of law" 
by Mr. Justice Curtis will be found in Murray's Lessee t\ 
Hoboken Land and Improvement Co. 8 

It is important to appreciate that " due process of law " 
is process according to the system of law obtaining in 
each State, and not according to any general law of the 
United States. 4 In ascertaining and determining such law, 
regard should be had to the usages, public policy and modes 
of proceeding existing in the respective States, and these 

1 Dartmouth College v. Woodward, 4 Wheat. 518, 581. 

* Story on Const. 5th ed. § 1945. 

8 18 How. 272, 276. The meaning of the phrase " dne process of law " will be 
found discussed in the following cases: Kennard v. Louisiana, 92 U. S. 480, 481; 
Davidson v. New Orleans, 96 U. S. 97, 101 ; Ex parte Wall, 107 TJ. S. 265, 288; 
Hagar v. Reclamation District No. 108, 111 U. 8. 701, 708; Missouri Pacific Rail- 
way Co. v. Humes, 115 U. S. 512, 519; Freeland v. Williams, 181 U. S. 405, 418; 
Hallinger v. Davis, 146 U. S. 314, 317; Holden v. Hardy, 169 IT. S. 866, 884, 889. 

* Walker v. Sauvinet, 92 U. S. 90, 93; Missouri v. Lewis, 101 U. S. 22, 31; 
Hurtado v. California, 110 U. S. 516, 635. 
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should control unless shown to be wholly unsuited to the 
subject matter. No violation of due process of law is in- 
volved when the law is executed according to the customary 
forms and established usages of the particular State, or in 
subordination to the principles which underlie them. As 
was said in a leading case : * " The Fourteenth Amendment 
does not profess to secure to all persons in the United 
States the benefit of the same laws and the same remedies. 
Great diversities in these respects may exist in two States 
seated only b y „ uoagh^ Itoe/ On one ride of this 
line there may be a right of trial by jury, and on the 
other side no such right. Each State prescribes its own 
modes of judicial proceeding." 2 In another case the Su- 
preme Court declared : " In the Fourteenth Amendment, 
by parity of reason, it refers to that law of the land in 
each State, which derives its authority from the inherent 

1 Missouri v. Lewis, 101 U. S. 22, 31. 

8 Of course, this right of a State to prescribe its own laws and procedure is 
subject to limitation. As Comstock, J., said in Wynehamer v. The People, 18 
N. T. 878, 892-893, 895: " To say, as has been suggested, that * the law of the 
land, 1 or 'due process of law/ may mean the very act of legislation which 
deprives the citizen of his rights, privileges or property, leads to a simple 
absurdity. The constitution would then mean, that no person shall be de- 
prived of his property or rights, unless the legislature shall pass a law to effect- 
uate the wrong, and this would be throwing the restraint entirely away. The 
true interpretation of these constitutional phrases is, that where rights are 
acquired by the citizen under the existing law, there is no power in any branch 
of the government to take them away; but where they are held contrary to the 
existing law, or are forfeited by its violation, then they may be taken from 
him — not by an act of the legislature, but in the due administration of the 
law itself, before the judicial tribunals of the state. The cause or occasion 
for depriving the citizen of his supposed rights must be found in the law as it 
is, or, at least it cannot be created by a legislative act which alms at their de- 
struction. Where rights of property are admitted to exist, the legislature can- 
not say they shall exist no longer; nor will it make any difference, although a 
process and a tribunal are appointed to execute the sentence. If this is the 
Maw of the land,' and 'due process of law,' within the meaning of the con- 
stitution, then the legislature is omnipotent. It may, under the same inter- 
pretation, pass a law to take away liberty or life without a pre-existing cause, 
appointing judicial and executive agencies to execute its will. Property is 
placed by the constitution in the same category with liberty and life." 
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and reserved powers of the State, exerted within the limits 
of those fundamental principles of liberty and justice which 
lie at the base of all our civil and political institutions, 
and the greatest security for which resides in the right 
of the people to make their own laws, and alter them at 
their pleasure." * What would be a fair and just provision 
in one State might be oppressive and grossly arbitrary else- 
where. Each State has its peculiar interests and traditions 
that may call for distinct legislative policies. The federal 
courts must recognize that doctrines (e. g. 9 relating to 
mining, irrigation, levees, etc.) obtaining justly and of 
necessity in the West and Southwest might be entirely 
inapplicable and unreasonable if enforced in the States of 
the East, and laws enacting them might be held to be 
arbitrary and void as entirely unsuited to conditions in 
the eastern States. But the question is more legislative 
than judicial In each case, the primary inquiry must be 
as to what is the system of law of the particular State, 
and whether, according to that law, as adjudged by its 
courts, the procedure in question is " due process " ; and 
the secondary inquiry must be whether in that process of 
law, if followed, there is any violation of the fundamental 
rights secured by the Federal Constitution. 2 

It must also be borne in mind that the Fourteenth 
Amendment does not confer jurisdiction to correct the 
erroneous or wilfully improper acts of state officers or 
courts in violation or disregard of law, 8 and that the 

1 Hurtado v. California, 110 U. S. 516, 685. See also Barbier v. Connolly, 
113 U. S. 27, 81; In re Kemmler, 186 U. S. 436, 448; In re Converse, 187 U. S. 
624, 631; Hodgson v. Vermont, 168 U. S. 262, 273; Green v. Elbert, 27 U. S. 
App. 325, 328. 

1 Kennard v. Louisiana, 92 U. S. 480, 481 ; Caldwell v. Texas, 137 U. S. 692, 
698; Leeper v. Texas, 189 U. S. 462, 468; McNulty v. California, 149 U. S. 645, 
647. 

* United States v. Cruikshank, 92 U. S. 542, 554; s. c. 1 Woods, 808, 816; 
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grievance complained of must be sanctioned by a state 
statute or some other form of state authority. Ordinarily, 
the Supreme Court will not attempt to review and correct 
the errors of state tribunals in the general administration 
of the local laws; 1 but if a law or ordinance be sys- 
tematically administered so as to violate the Fourteenth 
Amendment, the court will interfere. 2 

We may now review, although in a manner necessarily 
hasty and imperfect, some of the leading cases in the 
Supreme Court which have construed the clause of sec- 
tion 1 of the Fourteenth Amendment, that no State shall 
deprive any person of life, liberty, or property without 
due process of law. The cases are very numerous, and 
most of them may be grouped under four principal heads : 
(1) the police power ; (2) the power of eminent domain 
or the taking of private property for public use ; (3) the 
power of taxation ; and (4) procedure, civil and criminal. 
These are the great branches of state legislation which 
particularly affect the personal liberty and the property 
rights of the individual 

The police power of the States primarily includes such 
measures as are appropriate or needful to protect the 
public morals, the public health, or the public safety, and 
to promote the good order and domestic peace of the 

Virginia v. Rives, 100 U. S. 813, 818; United States v. Harris, 106 U. S. 829, 
038; Civil Rights Cases, 109 U. S. 3, 11; Logan v. United States, 144 U. S. 
268, 290; Green v. Elbert, 27 U. S. App. 826, 828. 

1 Arrowsmlth v. Harmoning, 118 U. S. 194, 196; In re Converse, 187 U. S. 
624, 631; Morley v. Lake Shore Railway Co., 146 U. S. 162, 171; McNulty v. 
California, 149 U. S. 646, 647; Marchant v. Pennsylvania Railroad, 168 U.S. 
880,885. 

9 Henderson v. Mayor of New York, 92 U. S. 259, 278; Chy Lnng v. Free- 
man, 92 U. S. 275, 279; Neal v. Delaware, 103 U. S. 870; Soon Hing v. Crowley, 
118 U. S. 708, 710; Arrowsmlth v. Harmoning, 118 U. S. 194, 196; Tick Wo n 
Hopkins, 118 U. S. 856, 878; Williams v. Mississippi, 170 U. S. 218, 225. 
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community. 1 The term is now somewhat loosely used in 
the most comprehensive sense, i. e.> so as to embrace the 
whole system of internal regulations of personal and 
property rights. It would tend to avoid confusion if the 
definition were confined and the use of the term were 
limited to those restraints upon private rights and liber- 
ties which the morals, health, or peace of the community 
may require, leaving other regulations that have no direct 
relation to morals, health, or peace, but are authorized as 
being in the interest of the public at large and as subserv- 
ing the public policy or welfare of the State, to be charac- 
terized as general governmental powers or institutions. 
Rules observed by the courts in construing statutes relat- 
ing to public health, morals, or peace have no application 
to many statutes relating to the use of property, the 
carrying on of trades or businesses, the exercise of fran- 
chises, etc. For example, it has often been declared that a 
statute under the police power is invalid unless it appear 
to have a real or substantial i elation to the public health, 
morals, or peace, and that any interference with indi- 
vidual liberty must be justified by some vital necessity and 
cannot be carried beyond the scope of that necessity ; but 
such considerations apply either remotely or not at all to 
many statutes, which, under the so-called police power, 
regulate the charges of railroad, telegraph, or telephone 
companies, warehousemen, the use of property in common, 
irrigation, levees, the exercise of the power of eminent 
domain, etc. Again, it has been repeatedly held that the 
right to exercise the police power cannot be parted with by 
the legislature. 2 As Chief Justice Waite said : 8 "No legis- 

1 Barbier v. Connolly, 113 U. S. 27, 31; Minnesota v. Barber, 136 U. S. 313, 
328; Lawton v. Steele, 152 U. S. 183, 136; Schollenberger v. Pennsylvania, 171 
U. S. 1, 15. 

* " Whatever differences of opinion may exist as to the extent and bounda- 

• Stone o. Mississippi, 101 U. S. 814, 819. 
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lature can bargain away the public health or the public 
morals. The people themselves cannot do it, much less 
their servants." Now, the regulation of charges of rail- 
roads is frequently said to be within the police power. 1 Yet 
a legislature could grant to a railroad the right, for a period 
of time, to charge certain rates, and such a grant, duly ac- 
cepted and based on consideration, would be held to be a 
contract protected by the Constitution. 2 Nevertheless, it 
might be suggested that such a grant would be a bargain- 
ing away of the police power, because the right to regulate 
charges is said to spring from the police power. Many other 
examples might be given to show that the loose use of the 
term « police power " is misleading, and that it would tend 
to clearness if, as suggested above, the term were confined 
to statutes or regulations affecting the public health, 8 
morals, or peace, and if such other legislation as related to 
the public welfare or public policy of the State were desig- 
nated as within those general governmental powers inhe- 

ries of the police power, and however difficult it may be to render a satisfactory 
definition of it, there seems to be no doubt that it does extend to the protection 
of the lives, health, and property of the citizens, and to the preservation of 
good order and the public morals. The legislature cannot, by any contract, 
divest itself of the power to provide for these objects. They belong emphati- 
cally to that class of objects which demand the application of the maxim, 
saluapoptUi tuprema lex,' and they are to be attained and provided for by such 
appropriate means as the legislative discretion may devise. That discretion 
can no more be bargained away than the power itself." Mr. Justice Bradley 
in Beer Co. v. Massachusetts, 07 U. S. 25, 88; see also Munn v. niinois, 04 
U. S. 113, 125; Boyd v. Alabama, 04 U. S. 645, 650; Butchers' Union Co. v. 
Crescent City Co., Ill U. S. 746, 751; Holden v. Hardy, 160 U. S. 366, 801 et 
mq. ; Eresser t>. Lyman, 74 Fed. Bep. 765, 767. In Railroad Co. v. Richmond, 06 
U. S. 521, 528, Chief Justice Waite said: " The maxim * sic utere tuo ut alienum 
non l&das' . . . lies at the foundation of the police power." 

1 See argument of Mr. Carter, in Smyth v. Ames, 160 U. S. 466, 513; also 
Munn v. niinois, 04 U. S. 113, 130; Chicago, etc., R. R. Co. v. Iowa, 04 U. S. 
155, 161. 

2 Railroad Commission Cases, 116 U. S. 807, 825; Georgia Banking Co. v. 
Smith, 128 U. S. 174, 170. 

• See admirable discussion of police power, In Matter of Petition of Cheese- 
brough, 78 N. Y. 282, 287. 
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rent in every form of government. A classification of 
this kind would simplify the consideration of many cases, 
and would avoid much apparent conflict. Rules which are 
wise and necessary in construing police powers in the nar- 
rower sense indicated would then be recognized at once as 
not at all relevant to the discussion of other governmental 
powers. 1 

In considering the validity of an enactment of a 
state legislature under the police power, the inquiry is 
whether the regulation or classification has been designed 
to subserve some reasonable public purpose, or is a mere 
device or excuse for an unjust discrimination, or for the 
oppression or spoliation of a particular class. Any regu- 
lation of the internal affairs of the State, fairly subserving 
a valid police purpose and reasonably exercised for the 
benefit of the community at large, will be upheld ; but 
if it be arbitrary and have no substantial relation to the 
health, morals, peace, or welfare of the community, it 
will be nullified. 2 No precise limits, however, should be 

1 Professor Thayer says, in a note to his work " Cases on Constitutional 
Law," part ii. 093: "Discussions of what is called the 'police power* 
are often uninstructive, from a lack of discrimination. It is common to 
recognize that the subject is hardly susceptible of definition, but very often, 
indeed, it is not perceived that the real question in hand is that grave, difficult, 
and fundamental matter, — what are the limits of legislative power in general ? 
In talking of the ' police power, 9 sometimes the question relates to the limits of 
a power admitted and fairly well known, as that of taxation or eminent 
domain; sometimes to the line between the local legislative power of the 
States and the federal legislative power; sometimes to legislation as settling the 
details of municipal affairs, and local arrangements for the promotion of good 
order, health, comfort, and convenience; sometimes to that special form of 
legislative action which applies the maxim of sic utere tuo ut alienum non lasdas, 
adjusts and accommodates interests that may conflict, and fixes specific limits 
for each. But often, the discussion turns upon the true limits and scope 
of legislative power in general, — in whatever way it may seek to promote the 
general welfare.' 9 See also the language of Mr. Justice Shiras in Parsons v. 
District of Columbia, 170 U. S. 45, 51. 

2 Tick Wo v. Hopkins, 118 U. S. 856, 868; Minnesota v. Barber, 186 U. S. 
818; Collins v. New Hampshire, 171 U. S. 80, 84. 
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placed upon the police power of a State, for no one can 
foresee what regulations the welfare of the community 
may require. 1 

1 The first decision upon the police power of the States 
as affected by the Fourteenth Amendment was in the 
Slaughter House cases, 2 in which Mr. Justice Miller wrote 
the prevailing opinion. I have already discussed this de- 
cision in the first lecture. It was held that the Four- 
teenth Amendment did not interfere with the exercise of 
the police power by the States. In those cases, it appeared 
that the purpose of the statute involved was clearly to 
remove from the more densely populated part of the city 
of New Orleans noxious slaughter houses and large and 
offensive collections of animals necessarily incident to the 
slaughtering business of a large city, and to locate them 
where the convenience, health and comfort of the people 
required them to be placed. The creation of a corpora- 
tion for this purpose, instead of imposing the same duties 
on the city itself, was deemed legal, and the provisions 
were held to be reasonable, fit and proper. Beyond this 
point as to police power, the case does not properly go ; 
and it would probably never have excited so much atten- 
tion if the opinion of Mr. Justice Miller had not reached 
out and discussed the broadest constitutional questions 
which might arise under the Fourteenth Amendment. 
In the case of Lawton v. Steele, 8 Mr. Justice Brown 

1 Hawker v. New York, 170 U. S. 189, 192. 

2 16 Wall. 86. In the subsequent case of Bartemeyer v. Iowa, 18 Wall 129, 
188, Mr. Justice Field said: " No one has ever pretended, that I am aware of, 
that the fourteenth amendment interferes in any respect with the police 
power of the State. ... It was because the act of Louisiana transcended the 
limits of police regulation, and asserted a power in the State to farm out 
the ordinary avocations of life, that dissent was made to the judgment of 
the court sustaining the validity of the act." See also Butchers' Union Co. 
v. Crescent City Co., Ill 17. S. 746. 

» 162 U. S. 188, 186. 
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delivered a very instructive opinion as to the police power, 
and said: "It is universally conceded to include every- 
thing essential to the public safety, health, and morals, 
and to justify the destruction or abatement, by summary 
proceedings, of whatever may be regarded as a public nui- 
sance. Under this power it has been held that the State 
may order the destruction of a house falling to decay or 
otherwise endangering the lives of passers-by ; the demoli- 
tion of such as are in the path of a conflagration; the 
slaughter of diseased cattle ; the destruction of decayed or 
unwholesome food; the prohibition of wooden buildings 
in cities ; the regulation of railways and other means of 
public conveyance, and of interments in burial grounds; 
the restriction of objectionable trades to certain localities ; 
the compulsory vaccination of children ; the confinement of 
the insane or those afflicted with contagious diseases ; the 
restraint of vagrants, beggars, and habitual drunkards; 
the suppression of obscene publications and houses of ill 
fame ; and the prohibition of gambling houses and places 
where intoxicating liquors are sold. Beyond this, how- 
ever, the State may interfere wherever the public interests 
demand it, and in this particular a large discretion is nec- 
essarily vested in the legislature to determine, not only 
what the interests of the public require, but what meas- 
ures are necessary for the protection of such interests. 1 To 
justify the State in thus interposing its authority in behalf 
of the public, it must appear, first, that the interests of 
the public generally, as distinguished from those of a 
particular class, require such interference; and, second, 
that the means are reasonably necessary for the accom- 
plishment of the purpose, and not unduly oppressive upon 
individuals. The legislature may not, under the guise of 

1 Citing Barbier v. Connolly, 113 U. S. 27, and Kidd v. Pearson, 128 U. S. 1. 
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protecting the public interests, arbitrarily interfere with 
private business, or impose unusual and unnecessary re- 
strictions upon lawful occupations. In other words, its 
determination as to what is a proper exercise of its police 
powers is not final or conclusive, but is subject to the 
supervision of the courts." 

In Barbier v. Connolly * a municipal ordinance prohib- 
iting laundry work between 10 p. m. and 6 a. m. was 
sustained as valid. The court said : " The Fourteenth 
Amendment . . . undoubtedly intended not only that there 
should be no arbitrary deprivation of life or liberty, or arbi- 
trary spoliation of property, but that equal protection and 
security should be given to all under like circumstances 
in the enjoyment of their personal and civil rights ; that 
all persons should be equally entitled to pursue their hap- 
piness and acquire and enjoy property ; that they should 
have like access to the courts of the country for the pro- 
tection of their persons and property, the prevention and 
redress of wrongs, and the enforcement of contracts ; that 
no impediment should be interposed to the pursuits of any 
one except as applied to the same pursuits by others under 
like circumstances; that no greater burdens should be 
laid upon one than are laid upon others in the same call- 
ing and condition, and that in the administration of crim- 
inal justice no different or higher punishment should be 
imposed upon one than such as is prescribed to all for 
like offences." 2 



* 118 u. S. 27, 81. 

* The police power will be found discussed in the following cases: Matter 
Of Application of Jacobs, 08 N. Y. 08, 108; The People v. Marx, 09 N. Y. 877; 
People v. Gillson, 100 N. Y. 880, 400; People v. Rosenberg, 188 K Y. 410, 415; 
Colon v. Lisk, 158 N. Y. 188, 106; Slaughter-House Cases, 16 Wall. 86, 62; New 
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650, 661; Yick Wo v. Hop- 
kins, 118 U. S. 856, 867; Dent r. West Virginia, 120 U. S. 114, 122; Minnesota 
v. Barber, 186 U. S. 818, 328; Brimmer v. Bebman, 138 U. S. 78, 82; Lawton 
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The legislation of the State of Illinois regulating the 
charges of warehousemen was sustained by the Supreme 
Court in the famous case of Munn v. Illinois * and in the 
other so-called Granger cases. Such legislation is fre- 
quently referred to as a branch of the police power. This 
is one of the instances in which the term "police power" 
is loosely used, for it is confusing and inaccurate to 
denominate the governmental regulation of railroad or 
elevator charges as being an exercise of the police power. 
The point actually decided in these Granger cases was 
that where property is affected with a public interest, as 
in the case of a grain elevator or a railway, the legisla- 
ture may fix by law the maximum amount which shall be 
charged for its use. In the cases then before the court, 
the charges or limits established were reasonable. The 
opinion, however, did not stop at this point, Chief Justice 
Waite proceeding to state in the Munn case : " We know 
that this is a power which may be abused ; but that is no 
argument against its existence. For protection against 
abuses by legislatures the people must resort to the polls, 
not to the courts." Repeating this idea in one of the 
Granger cases, he said : 3 " Where property has been 
clothed with a public interest, the legislature may fix a 
limit to that which shall in law be reasonable for its use. 
This limit binds the courts as well as the people. If it 
has been improperly fixed, the legislature, not the courts, 
must be appealed to for the change." 

The decisions in the Granger cases are sound upon the 

v. Steele, 152 U. S. 138, 136; Scott v. Donald, 165 U. S. 58, 01; Davis v. Massa- 
chusetts, 167 U. S. 43, 47; Holden v. Hardy, 169 U. S. 866, 891 et «?.; Powell 
v. Pennsylvania, 127 U. S. 678, 683; Plumley v. Massachusetts, 155 U. S. 461, 
479: and compare Schollenberger v. Pennsylvania, 171 U. S. 1, and Collins v. 
New Hampshire, 171 U. S. 80. 

i 94 U. S. 113. * 94 U. S. 118, 184. 

• Peik v. Chicago, etc. Hallway Co., 94 U. S. 164, 178. 
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point actually involved, namely, that the legislature may 
fix reasonable maximum rates; but these dicta of Chief 
Justice Waite were too broad. They caused as great a 
sensation and created as much alarm as any decision ever 
delivered by any court. They obscured for several years 
the powers of the courts to relieve against arbitrary and 
unjust legislation. Owners of property feared that the 
rule announced was subversive of the rights of private 
property. Well-founded apprehensions arose that these 
suggestions of the Chief Justice would lead to confiscatory 
legislation, ruinous to many enterprises and destructive of 
all security of investment. Such legislation came, and vast 
damage resulted. It was aimed principally at railroads, 
which represent enormous property interests ; but it was 
also directed against various other corporate enterprises. 
Finally, the regulations became so irksome and destruc- 
tive, the rates imposed so arbitrary and unreasonable, 
that the Granger cases had to be modified and limited, 
and the doctrine recognized and enforced that the power 
of the state legislatures to regulate charges was not 
unlimited or without effective restraint. In the so-called 
Railroad Commission cases, 1 the Supreme Court had to de- 
clare, and through Chief Justice Waite himself, that " This 
power to regulate is not a power to destroy, and limi- 
tation is not the equivalent of confiscation." Then, in 
the Minnesota Railroad Commission cases, 2 the Court set 
aside the state law on the ground that such legislation, 
by authorizing the imposition of unreasonably low rates, 
deprived the railroad companies of property without due 
process of law. The power of regulation, which, accord- 
ing to the doctrine of the Munn case, existed in the state 

* 116 u. S. 807, 831. 

* Chicago &c. Railway Co. v. Minnesota, 134 U. S. 418. 

6 
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legislatures, had to be confined by the Supreme Court 
within just and reasonable limits, and the jurisdiction of 
the courts to restrict and their ultimate power to review 
had to be declared. This doctrine was most clearly and 
unequivocally announced in the Reagan case/ when Mr. 
Justice Brewer, speaking for the whole court, delivered 
the opinion. This decision is the leading case upon this 
important and far-reaching point of jurisdiction. Last 
year, Mr. Justice Harlan, in the Covington Turnpike case, 2 
delivering the unanimous opinion of the Supreme Court, 
reiterated this doctrine, and quoting from previous deci- 
sions said that " there is a remedy in the courts for relief 
against legislation establishing a tariff of rates which is 
so unreasonable as to practically destroy the value of the 
property of companies engaged in the carrying business, 
and that especially may the courts of the United States 
treat such a question as a judicial one, and hold such acts 
of legislation to be in conflict with the Constitution of the 
United States, as depriving the companies of their prop- 
erty without due process of law, and as depriving them of 
the equal protection of the laws." The latest case involv- 
ing this question is the Nebraska Maximum Rate case, 8 
decided at the present term. In this case, the Nebraska 
statute was set aside because it provided an unreasonably 
low rate of compensation to railroads. 

It is now, therefore, well established that the federal courts 
will intervene and set aside a regulation of charges which 
is unreasonable, and that the reasonableness of the regu- 
lation is a judicial question. 4 Further than this, however, 

1 Reagan v. Farmers' Loan and Trust Co., 154 U. S. 862. 

* Covington Ac Turnpike Co. v. Sandford, 164 U. S. 678, 602. 

* Smyth v. Ames, 160 U. S. 466, 646. 

* The opinion of Judge Seaman, in Milwaukee Electric Railway & Light Co. 
v. City of Milwaukee, 87 Fed. Rep. 677, 586, well illustrates the present aspect 
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they will not go. As was said in Chicago &c. Railway 
Co. v. Wellman, 1 " The legislature has power to fix rates, 
and the extent of judicial interference is protection against 
unreasonable rates." But I venture to say that the judi- 
cial power to pass upon other police regulations is not as 
extensive, and that the Supreme Court would decline to 
set aside a statute relating to public health, morals, or 
peace merely on the ground that it seemed to be unreason- 
able or unnecessarily rigid and harsh. 

The decision in Munn v. Illinois 2 has never been ex- 
pressly limited. The subsequent cases involving railroad 
charges have only had the effect of repudiating the dic- 
tum of Chief Justice Waite as to the unlimited power of 
the state legislatures to fix rates " which shall in law be 
reasonable." The doctrine of the Munn case has been fol- 
lowed in Budd v. New York 3 and Brass v. Stoeser, 4 and the 
court seems, by the language of these later decisions, to 
have affirmed the decision in the Munn case. It is nota- 
ble, however, that in the Munn case two justices express 
dissent from the views of the court. In the Budd case 
the dissenting justices were three, while in the Brass case 
there were four justices to join in the minority opinion. 
If , in any of these cases, it had been shown that the rates, 
as fixed by the legislature, were so unjust as to take away g 

of the courts upon this question: "The main controversy in each of these 
actions is whether the ordinance of June 11, 1806, unreasonably fixes rates of 
fare which would deprive the complainant of its property without due process 
of law, and thus violates the fourteenth amendment to the constitution of 
the United States. ... I am of opinion that . . . the company has not re- 
ceived earnings in excess of an equitable allowance to the investors for the 
means necessarily invested in furnishing such service ; that enforcement of the 
ordinance would deprive complainant of property rights, by preventing reason- 
able compensation for its service; and that, therefore, the ordinance clearly 
violates the Constitution of the United States, and is invalid." 

1 143 U. S. 839, 344. »WU. S. 113. 

• 143 U. S. 517, 647, 548. * 153 U. S. 391. 
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reasonable profit from the business of conducting grain 
elevators, and therefore practically to confiscate property, 
the Supreme Court would undoubtedly have set the law 
aside. In closing the opinion in the Budd case, Mr. Jus- 
tice Blatchf ord said : * "In the cases before us, the records 
do not show that the charges fixed by the statute are 
unreasonable, or that property has been taken without due 
process of law, or that there has been any denial of the 
equal protection of the laws ; even if under any circum- 
stances we could determine that the maximum rate fixed 
by the legislature was unreasonable." 

This power of a State to regulate the affairs of its own 
people, when exerted for any public purpose, is liberally 
construed and is not likely to be interfered with by the fed- 
eral courts. It is not, however, without limit, and it must 
be founded upon some rule of natural reason. The inter- 
ests of the public generally, as distinguished from those of 
a particular class, must justify such interference ; and the 
means must be reasonably necessary for the accomplish- 
ment of the purpose, and not unduly oppressive upon 
individuals. 2 

State enactments especially affecting railroads, trans- 
portation companies, and certain particular occupations and 
callings have been sustained as valid regulations under the 
police power. The public interest may require that trans- 
portation by the dangerous agency of steam be hedged 
about with safeguards for the lives and property of the 
public that would be unnecessary and absurd if applied 
to other methods of traffic. 8 It may well be that the sale 
of explosives and chemicals which, unless in the hands of 
experts, are dangerous to health and life, should be at- 

1 143 U. S. 517, 648. * Lawton v. Steele, 152 U. S. 183, 137. 

8 Missouri Railway Co. t>. Mackey, 127 U. S. 205, 210; St. Louis & San Fran- 
cisco R'y v. Mathews, 165 U. S. 1, 26. 
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tended with restrictions that would be arbitrary and intol- 
erable if imposed upon other departments of business. 1 

Thus, statutes have been sustained directing the removal 
of grade crossings as a menace to public safety and im- 
posing the entire expense upon the railroad companies; * 
making railroads liable in double damages for losses occa- 
sioned through failure to erect fences ; 8 depriving railway 
companies of the defense of contributory negligence in re- 
spect to injuries received by employees, and of the right 
to contract for exemption from liability for negligence ; 4 J 
requiring railroad employees to be examined at certain 
times as to their eyes, and the company to pay for the 
expenses of the examination; 5 making railroad companies 
responsible in damages for all property set on fire by their 
engines, whether directly or indirectly, and irrespective 
of negligence, and giving the road an insurable interest 
in the property to protect itself against contingent loss ; e 
compelling trains operated wholly within a State to 
receive and let off passengers at certain designated sta- 
tions ; 7 compelling heating by steam instead of coal fires ; 
abating nuisances ; 8 etc., etc.* 

The police power of the States is nowhere better illus- 
trated than in the restrictions which have been imposed 
upon the manufacture of intoxicating liquors and the sale 

1 Patterson v. Kentucky, 97 IT. S. 601. 

• N. Y. A N. E. Railroad Co. *. Bristol, 151 U. S. 556. 

• Missouri Pacific Hallway Co. «. Humes, 115 U. S. 612 ; Minneapolis Rail- 
way Co. v. Beckwith, 129 U. S. 26, 81. 

\ « Missouri Railway Co. v. Mackey, 127 U. S. 206, 209; Minneapolis Ac Rail- 
way Co. v. Herrick, 127 U. S. 210. 

• Nashville Ac. Railway 0. Alabama, 128 U. S. 96. 

• St. Louis A San Francisco R'y v. Mathews, 165 U. S. 1, 5. 

• Gladson v. Minnesota, 166 U. S. 427, 430. 

8 Fertilizing Co. v. Hyde Park, 97 U. S. 669, 667. 

• N. Y. A N. E. Railroad Co. v. Bristol, 151 U. S. 656; St. Louis A San 
Francisco R'y v. Mathews, 165 U. S. 1, 27; Jones v. Brim, 166 17. S. ISO; Chi- 
cago Ac Railroad v. Nebraska, 170 U. S. 57. 
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thereof as a beverage. By a long line of decisions it has 
been uniformly recognized that no provision of the Four- 
teenth Amendment inhibits the States from regulating the 
liquor traffic within their boundaries. It has, furthermore, 
been well established that the States can impose upon the 
retail sale of liquors conditions which are not exacted 
from those who prosecute other occupations. Bartemeyer 
v. Iowa 1 was the first case in which the Supreme Court 
of the United States considered the effect of the provisions 
of the Fourteenth Amendment upon the power of the 
States in relation to the liquor traffic. It was intimated 
in the opinion of the court that the regulations imposed 
could not go to the extent of destroying property employed 
in that business. In Kidd v. Pearson 2 it was said that the 
power of the States could not extend to a prohibition of 
the importation of liquor in the original packages of cp£- 
merce, and this position has been lately reaffirmed. In 
i/Mugler v. Kansas, 4 however, a statute prohibiting the 
manufacture or sale of intoxicating liquors, and authoriz- 
ing the summary destruction of property devoted to such 
manufacture, was upheld as a valid exercise of the police 
power. The opinion of Mr. Justice Harlan in this case is 
one of the remarkably strong opinions upon constitutional 
law of that great jurist, now the senior associate justice 
of the Supreme Court, and a careful study of the language 
of the opinion is particularly recommended to all students 
of constitutional law. 

The exercise of police power by the state legislatures 

, * 18 Wall. 129. * 128 U. S. 1. 

V * See the subsequent case of Leisy v. Hardin, 136 IT. S. 100 ; and 26 Stat 
313, c. 728, and the case of In re Rahrer, 140 U. S. 546, thereupon ; also Scott v. 
Donald, 166 U. S. 58; Rhodes o. Iowa, 170 U. S. 412; and Vance v. W. A. 
Vandercook Company, 170 U. S. 438, 468. 






i* 123 U. S. 623. 
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may come before the federal courts for adjudication in 
two aspects : the one having relation to matters wholly of 
local concern, such as internal manufactures, trade, etc. j 
the other having relation to matters of national concern, 
such as interstate commerce, etc. In cases of the first 
class, the question arises solely under the Fourteenth 
Amendment ; in cases of the other class, it arises under 
the commerce clause of the Federal Constitution itself. 
Whatever may be the power of a State over matters that 
are completely internal, the local legislatures can never 
regulate, prohibit, or interfere with matters that are of 
national concern or that relate to interstate commerce. 
Legislation of the one class may be within the sphere of 
state action, or what used to be termed state sovereignty ; 
legislation of the other class is an encroachment upon the 
sphere of the national government. Thus, in Mugler v. 
Kansas 1 a statute regulating and prohibiting the liquor 
traffic was upheld because it related to internal affairs; 
but in the famous original package case, Leisy v. Hardin, 9 
a similar statute was declared void in so far as it inter- 
fered with interstate commerce. 

With respect to matters of purely local concern and 
internal traffic, the question as to what police or govern- 
mental regulations are appropriate, necessary, or wise is 
confided, Tgreat measure^ to tte discretion of the .bate 
legislatures; and with this discretion the federal courts 
will not ordinarily interfere under the Fourteenth Amend- 
ment. This rule was the basis of the decision in a case 
involving the validity of the Oleomargarine acts of Penn- 
sylvania. In this case Mr. Justice Harlan said : 8 "If all 
that can be said of this legislation is that -it is unwise, or 



1 



* 128 U. S. 628. * 186 U. S. 100. 

8 Powell v. Pennsylvania, 127 TJ. S. 678, 686. 
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unnecessarily oppressive to those manufacturing or sell* 
ing wholesome oleomargarine, as an article of food, their 
appeal must be to the legislature, or to the ballot-box, not 
to the judiciary/' No question of interstate commerce 
was then involved. Such language would never have 
been used with relation to a state statute unnecessarily 
oppressive to those engaged in legitimate interstate com- 
merce. 1 In such a case the Supreme Court would not 
remit aggrieved parties to the local ballot-box for redress, 
but would itself decide the federal question of constitu- 
tional right, because the true character of any legislation 
affecting national affairs must ultimately be determined 
by it. Then the question is federal ; the policy must be 
national. As was reiterated in the South Carolina Dis- 
pensary case, 3 the utmost good faith on the part of a State 
in enacting any statute affecting interstate commerce can- 
not control the final determination by the Supreme Court 
of the question whether the regulation is or is not repug- 
nant to the pledge of untrammelled commercial intercourse 
secured to the people by the supreme law of the land. 

One of the latest decisions upon this point of due process 
is Holden v. Hardy, 8 in which the cases arising under the 
police power in connection with the Fourteenth Amend- 
ment are examined in detail in an interesting opinion by 
Mr. Justice Brown. Statutes of Utah providing that the 
period of employment of workingmen in underground 
mines should be limited to eight hours per day were held 
to be a valid exercise of the police power. This decision 
does not, however, uphold all eight-hour laws. The court 
said that it did not criticise the many authorities to the 

1 Schollenbeigerv. Pennsylvania, 171 TJ. S. 1, 16; Collins v. New Hampshire, 
171 U. S. 80. 

* Scott v. Donald, 106 U. S. 68, 01. ' 109 U. S. 800. 
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effect that state statutes restricting the hours of labor were 
unconstitutional. That general and broad question was 
not involved. It was admitted that underground mining 
was injurious to health, and the state limitation of hours 
of labor underground was, therefore, sustained. 

We may now consider the power of eminent domain, or 
the taking of private property for public use, and the extent 
of the supervision of the federal courts by virtue of the 
amendment. The primary inquiry always is whether the 
use is public or not. If the use be not public, private 
property cannot be taken, no matter how much is offered in 
compensation. 1 If the use be. public, the quegtfo" nf «/*faml 
necessity, is not of a. -judicial. character, but rather one 
fo~r"cTetennination by the law-making branch of the govern- 
ment. 8 Then comes the inquiry as to what is just compen- 
sation for the property taken. 8 The claim was made 

1 In Missouri Pacific Railway v. Nebraska, 164 U. S. 408, 417, it was held 
that, when a statute of a State, as construed by its highest court, had the effect 
of compelling a railroad to allow a private party to erect an elevator upon its 
right of way, it amounted to a taking of private property for a private purpose, 
and was therefore unconstitutional and void. 

* Boom Co. 9. Patterson, 08 U. S. 408, 406; Backus «. Fort Street Union 
Depot Co., 169 U. S. 667, 568, and. cases cited. It may be interesting to note 
the clearness and precision of the French upon this point. In the Declaration 
des droits de l'homme et du citoyen, prefixed to the French Constitution 
of 1791, the following is recited: " The right to property being inviolable and 
sacred, no one ought to be deprived of it, except in cases of evident public 
necessity, legally ascertained, and on condition of a previous just indemnity." 

• In his work on Natural Rights, the well-known English writer, Professor 
Ritchie, says (p. 266): "The Fifth Amendment to the Constitution of the 
United States of America declares that private property shall not be taken for 
public use * without Just compensation.' None of these written constitutions 
define the term * just.' None of them are so rash as to attempt to answer the » 
question of Socrates : * What is Justice? ' So that what is ' just compensation * 
must ultimately depend on public opinion at the time when the compensation 
comes to be given, as much as in Great Britain, where there is no written con- 
stitution, and where we have hitherto got on somehow without declaring our 
natural rights. It may also be pointed out that * legally ascertained ' or * due 
process of law ' is a phrase to which different ages and countries would give a 
very different meaning." 
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that there had to be a jury trial to determine the compen- 
sation. " But the Constitution of the United States does 
not forbid a trial of the question of the amount of compen- 
sation before an ordinary common law jury, or require, on 
the other hand, that it must be before such a jury. It is 
within the power of the State to provide that the amount 
shall be determined in the first instance by commissioners, 
subject to an appeal to the courts for trial in the ordi- 
nary way; or it may provide that the question shall be 
settled by a sheriffs jury, as it was constituted at com- 
mon law, without the presence of a trial judge. These 
are questions of procedure which do not enter into or 
form the basis of fundamental right. All that is essen- 
tial is that in some appropriate way, before some properly 
constituted tribunal, inquiry shall be made as to the 
amount of compensation, and when this has been provided 
there is that due process^ law which is required by the 
Federal Constitution.'^ It has also been held that a 
State, in condemnation cases, may authorize the taking of 
possession prior to the final determination of the amount 
of compensation and payment therefor. There is no 
longer any doubt that if adequate provision for compen- 
sation is made, authority may be granted for taking pos- 
session pending inquiry as to the amount which must be 
/aid and before any final determination thereof. 8 
1 Backus v. Fort Street Union Depot Co., 109 U. S. 567, 609; see also Ban- 
man v. Boss, 107 U. S. 648, 698. 

* Cherokee Nation v. Kansas Railway Co., 186 U. S. 041; Sweet v. Rechel, 
169 U. S. 880; Backus v. Fort Street Union Depot Co., 109 U. S. 567, 608. 
The result of these decisions seems to be that the property holder is not de- 
prived of his property without due process of law, merely because the amount 
of his compensation Is not settled to a finality at the time of the entry of the 
party seeking condemnation. If the law provides a method by which the 
owner, on yielding possession, can have the value of his property adjusted 
and the necessity for its condemnation settled by some competent tribunal, 
within a reasonable time after the entry of the party seeking condemnation, 
the requirement of due process of law is satisfied. 
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Attention should be called to a curious and interesting 
feature in the development of this question. In the case 
of Davidson v. New Orleans, 1 decided at the October term, 
1877, Mr. Justice Miller said that a state statute " may 
violate some provision of the state constitution against 
unequal taxation ; but the Federal Constitution imposes 
no restraints on the States in that regard. If private 
property be taken for public uses without just compensa- 
tion, it must be remembered that, when the Fourteenth 
Amendment was adopted, the provision on that subject, 
in immediate juxtaposition in the Fifth Amendment with 
the one we are construing, was left out, and this was 
taken." 

This language of Mr. Justice Miller would seem to in- 
dicate that, in his judgment, the Fourteenth Amendment 
afforded no protection against the taking of private prop- 
erty for public use without just compensation. If his 
language does not mean that, what is the meaning of 
the suggestion? In the same case, Mr. Justice Bradley 
expressed the view that the opinion of Mr. Justice Miller 
narrowed more than it should the scope of the require- 
ment of due process of law. He said : " I think, there- 
fore, we are entitled, under the fourteenth amendment, 
not only to see that there is some process of law, but ' due 
process of law/ provided by the State law when a citizen 
is deprived of his property; and that, in judging what is 
' due process of law,' respect must be had to the cause and 
object of the taking, whether under the taxing power, the 
power of eminent domain, or the power of assessment for 
local improvements, or none of these : and if found to be 
suitable or admissible in the special case, it will be ad- 
judged to be 6 due process of law ; ' but if found to be 

1 96 U. S. 97, 106. 



92 THE FOURTEENTH AMENDMENT. 

arbitrary, oppressive, and unjust, it may be declared to be 
not ' due process of law/ " 1 

Twenty years later, in the California Irrigation cases, 2 de- 
cided in November, 1896, the Supreme Court again referred 
to this point in the following language : " There is no 
specific prohibition in the Federal Constitution which acts 
upon the States in regard to their taking private property 
for any but a public use. The Fifth Amendment which 
provides, among other things, that such property shall not 
be taken for public use without just compensation, applies 
only to the Federal government, as has many times been 
decided. ... In the Fourteenth Amendment the provision 
regarding the taking of private property is omitted, and 
the prohibition against the State is confined to its depriv- 
ing any person of life, liberty or property, without due 
process of law. It is claimed, however, that the citizen is 
deprived of his property without due process of law, if it 
be taken by or under state authority for any other than 
a public use, either under the guise of taxation or by the 
assumption of the right of eminent domain. In that way 
the question whether private property has been taken for 
any other than a public use becomes material in this court, 
even where the taking is under the authority of the State 
instead of the Federal government." This was a very 
great advance from Mr. Justice Miller's position, but there 
was yet no decision that due process of law comprehended 
full protection against deprivation of property without 
just compensation. 

At the same term, however, it was declared that the 
court was unanimously of opinion that the taking of any 
part of the property of a railroad company for the pur- 

» 96 U. S. 07, 107. 

* FaUbrook Irrigation District v. Bradley, 164 U. & 112, 158. 
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pose of building and maintaining a structure thereon for 
the private use of individuals was in essence and effect 
a taking of private property of the railroad corporation 
for the private use of the petitioners, Mr. Justice Gray 
saying * that : " The taking by a State of the private prop- 
erty of one person or corporation, without the owner's 
consent, for the private use of another, is not due process 
of law, and is a violation of the Fourteenth Article of 
Amendment of the Constitution of the United States." 
It will be observed that in this case the court did not 
decide, nor, as it will be interesting to note, had it yet 
decided that the taking of property for a public use 
without just compensation was equally a violation of the 
Fourteenth Amendment. 

Finally in March, 1897, nearly thirty years after the 
amendment was adopted, the Supreme Court for the first 
time squarely decided the point. Mr. Justice Harlan then 
reviewed all the authorities in a very important case,« 
and said : " In our opinion, a judgment of a state court, 
even if it be authorized by statute, whereby private prop- 
erty is taken for the State or under its direction for public 
use, without compensation made or secured to the owner, 
is, upon principle and authority, wanting in the due process 
of law required by the Fourteenth Amendment of the Con- 
stitution of the United States, and the affirmance of such 
judgment by the highest court of the State is a denial by 
that State of a right secured to the owner by that instru- 
ment." This decision brushes away the suggestion in 
Davidson v. New Orleans, and establishes the doctrine 

1 Missouri Pacific Railway v. Nebraska, 164 U. S. 408, 417. 

* Chicago, Burlington <fcc. R'd •. Chicago, 166 U. S. 226, 241. In this case, 
the guaranty of " just compensation " was found to be of little practical value, 
for the railroad company was deprived of very valuable property rights and was 
allowed by the local Jury one dollar as just compensation. 



94 THE FOURTEENTH AMENDMENT 

that " due process of law " includes an adequate restric- 
tion upon the power of the States as fully as the Fifth 
Amendment restricts the national government. At the 
present term, Mr. Justice Brewer said * that it was now 
" not open to further debate that this court may examine 
proceedings had in a state court, under state authority, 
for *e appropriation of private property to public pu£ 
poses, so far as to inquire whether that court prescribed 
any rule of law in disregard of the owner's right to just 
compensation." 2 

It frequently happens that although property is not 
physically invaded or the owner actually ousted of his 
possession, yet the beneficial enjoyment is materially 
interfered with and the value diminished by public 
improvements or under some exercise of state power. 
Neither the Fifth nor the Fourteenth Amendment compels 
the payment of damages in such a case, for it is regarded as 
but an incidental consequence of the lawful and proper 
exercise of a governmental power. 8 

In Eldridge v. Trezevant, 4 which involved the right of 
the State of Louisiana to erect levees upon the lands 
abutting upon navigable rivers without making compen- 
sation for the land taken, the Supreme Court of the State 
of Louisiana decided that such taking, damage, or de- 
struction of property for the purpose of building a public 
levee was an exercise of the police power of the State and 
damnum absque injuria, because the State had a right of 
servitude or easement over the lands in question for the 

1 Backus v. Fort Street Union Depot Co., 160 U. S. 557, 565. 

9 See also aupra^ lecture ii. pp. 57-64, where it is shown that the Fifth 
Amendment was intended by the framers of the Fourteenth Amendment to be 
made applicable to the States. 

8 Mr. Chief Justice Fuller in Gibson v. United States, 166 U. S. 269, 275. 

* 160 U. S. 452, 468. 
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purpose of constructing levees and roads — a right existing 
before the Territory of Louisiana was ceded to the United 
States. It was contended that the provisions of the Four- 
teenth Amendment limited public rights existing in the 
form of servitudes or easements existing prior to its adop- 
tion. Mr. Justice Shiras delivered the opinion of the 
court and said : " The subject-matter of such rights and 
regulations falls within the control of the States, and the 
provisions of the Fourteenth Amendment of the Constitu- 
tion of the United States are satisfied if, in cases like the 
present one, the state law, with its benefits and its obliga- 
tions, is impartially administered." * Yet a statute passed 
in the State of New York, providing for levees along the 
banks of the Hudson without compensation to the owner, 
would be unconstitutional, because no such right of servi- 
tude or easement exists under the state law. 

Taxation is the next branch of the subject of due pro- 
cess of law. In the levying and collection of a tax, a 
more summary method of procedure must necessarily be 
followed than in ordinary suits between parties ; and the 
character of the proceeding for the enforcement of taxes 

* See also Kaukauna Co. v. Green Bay &c. Canal, 142 U. S. 264; Water 
Power Co. v. Water Commissioners, 168 U. S. 849. In Head v. Amoskeag 
Manufacturing Company, 113 U. S. 0, 21, the Supreme Court considered a 
form of governmental power, somewhat similar to the power of eminent 
domain, as to the regulation of property In which many have a common 
interest, where the development and profitable use of such property is not 
strictly a matter of public interest, or where its improvement is not a public 
work. Mr. Justice Gray announced the rule in these words : u When property 
in which several persons have a common interest, cannot be fully and benefi- 
cially enjoyed in its existing condition, the law often provides a way in which 
they may compel one another to submit to measures necessary to secure its 
beneficial enjoyment, making equitable compensation to any whose control of 
or Interest in the property is thereby modified." See also Wurts v. Hoagland, 
114 U. S. 606, 618, and Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 
168. 
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must depend upon the nature of the tax and the manner 
in which its amount is determinable. If the tax be 
assessed according to value, notice to the owner, at some 
stage of the proceeding, is necessary, because, in esti- 
mating the value, the taxing officers act judicially; 1 
whereas, if the imposition be a capitation or poll tax, or 
a license or occupation tax, or an assessment according 
to frontage or acreage, no notice is usual or requisite. 2 
The Fourteenth Amendment does not require the state 
legislatures to provide a hearing in respect of local im- 
provements and public works or in respect of the prop- 
erty which shall be deemed benefited thereby. It is 
within the discretion of the legislative power to grant or 
withhold such hearing. So also the determination of the 
taxing district and the manner of the apportionment are 
within the legislative power. 8 

The requirements of due process of law in matters of 
taxation, assessments for local improvements, etc., are not 

1 Hagar v. Reclamation District No. 106, 111 U. S. 701, 710. 

1 The result of many cases has been the role declared by the Supreme Court 
that a statute or proceeding imposing a tax or assessment upon property 
according to its value will constitute due process of law if the owner has an 
opportunity to question the validity or the amount of the tax or assessment 
either before its amount is determined or in subsequent proceedings for its col- 
lection. The notice need not be personal, but may be by publication. Where, 
for example, the statute prescribes the court in which and the time at which 
the various steps in the assessment shall be taken, a notice by publication to 
all parties interested to appear and defend is suitable, and sufficiently answers 
the requirement of due process of law. State Railroad Tax Cases, 92 IT. S. 
675, 600; McMillen v. Anderson, 95 U. S. 87; Pearson v. Yewdall, 95 U. S. 294; 
Davidson v. New Orleans, 96 U. S. 97; Hagar v. Reclamation District No. 106, 
111 U. S. 701, 710; Kentucky Railroad Tax Cases, 115 U. S. 821; Spencer v. 
Merchant, 125 U. S. 345, 866; Huling v. Kaw Valley Railway, 180 U. S. 659; 
Palmer v. McMahon, 188 U. S. 660; Lent v. Tillson, 140 U. S. 316, 828; Paulsen 
v. Portland, 149 IT. S. 30; Pittsburgh &c. Railway Co. v. Backus, 164 U. S. 421; 
Winona & St. Peter Land Co. v. Minnesota, 159 U. S. 526, 587. 

* Kelly v. Pittsburgh, 104 U. S. 78; Hagar v. Reclamation District No. 108, 111 
U. S. 701; Williams v. Supervisors of Albany, 122 U. S. 154; Spencer v. Mer- 
chant, 125 U. S. 846; Walston t\ Nevin, 128 U. S. 678; Paulsen v. Portland, 
149 U. S. 80. 
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at all times easy of ascertainment or definition, because 
of the different purposes to be accomplished, and the 
different rules applicable in each particular instance. An 
attempt to state any general rule to cover all cases is for 
this reason to be avoided. In the case of Parsons v. 
District of Columbia, 1 Mr. Justice Shiras said : " It is trite 
to say that general principles announced by courts, which 
are perfectly sound expressions of the law under the facts 
of a particular case, may be wholly inapplicable in another 
and different case ; and there is scarcely any department 
of the law in which it is easier to collect one body of 
decisions and contrast them with another in apparent 
conflict, than that which deals with the taxing an d poli ce 
powers. There is a wide difference between a tax or 
assessment prescribed by a legislative body, having full 
authority over the subject, and one imposed by a muni- 
cipal corporation, acting under a limited and delegated 
authority. And the difference is still wider between 
a legislative act making an assessment, and the action 
of mere functionaries, whose authority is derived from 
municipal ordinances." 

In Davidson v. New Orleans, 2 to which reference has 
already been made, it was decided that assessments for 
local improvements may be levied on the abutting owners, 
and that the fact that their property is assessed twice 
for the same improvement, and only part of it is bene- 
fited, or that a personal judgment is entered against the 
owner for the amount of the tax, does not invalidate the 
assessment if the owner has had notice and an opportu- 
nity to object. The determination of the persons bene- 
fited by a local improvement and of the extent to which 
they are benefited depends largely upon the discretion of 

* 170 U. S. 46 t fit  96 U. S. 97. 



\ 
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the legislature. A man has no cause for complaint 
merely because the enforced collection of a tax does not 
benefit him as much as others. As was said in one of the 
cases : " It may be true that he does not receive the same 
amount of benefit from some or any of these taxes as do 
citizens living in the heart of the city. It probably is 
true, from the evidence found in this record, that his tax 
bears a very unjust relation to the benefits received as 
compared with its amount. But who can adjust with 
precise accuracy the amount which each individual in an 
organized civil community shall contribute to sustain it, 
or can insure in this respect absolute equality of burdens, 
and fairness in their distribution among those who must 
bear them ? " l 

In Spencer v. Merchant a the Supreme Court said : " In 
the absence of any more specific constitutional restriction 
than the general prohibition against taking property 
without due process of law, the legislature of the State, 
having the power to fix the sum necessary to be levied 
for the expense of a public improvement, and to order it 
to be assessed, either, like other taxes, upon property gen- 
erally, or only upon the lands benefited by the improve- 
ment, is authorized to determine both the amount of the 
whole tax, and the class of lands which will receive the 
benefit and should therefore bear the burden, although 
it may, if it sees fit, commit the ascertainment of either 
or both of these facts to the judgment of commissioners. 
When the determination of the lands to be benefited 
is entrusted to commissioners, the owners may be entitled 
to notice and hearing upon the question whether their 

* 

j 

vi Kelly v. Pittsburgh, 104 U. S. 78, 82. 
9 125 U. S. 846, 356. This resulted from the noted case of Stuart v. Palmer, 
74 N. Y. 188; see 100 N. Y. 585; see also 170 U. S. 45, 54. 
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lands are benefited and how much. But the legislature 
has the power to determine, by the statute imposing the 
tax, what lands, which might be benefited by the improve- 
ment, are in fact benefited ; and if it does so, its deter- 
mination is conclusive upon the owners and the courts, 
and the owners have no right to be heard upon the ques- 
tion whether their lands are benefited or not, but only 
upon the validity of the assessment, and its apportionment 
among the different parcels of the class which the legisla- 
ture has conclusively determined to be benefited. 1 In de- 
termining what lands are benefited by the improvement, 
the legislature may avail itself of such information as it 
deems sufficient, either through investigations by its com- 
mittees, or by adopting as its own the estimates or conclu- 
sions of others, whether those estimates or conclusions 
previously had or had not any legal sanction." 2 

In Bell's Gap R'd Co. v. Pennsylvania, 8 Mr. Jus- 
tice Bradley said that the State " may, if it chooses, 
exempt certain classes of property from any taxation 
at all, such as churches, libraries and the property of 
charitable institutions. It may impose different specific 
taxes upon different trades and professions, and may vary 
the rates of excise upon various products ; it may tax real 
estate and personal property in a different manner; it 

1 Kelly v. Pittsburgh, 104 U. S. 78, 81. 

9 Other cases involving assessments for public improvements are Davidson 
v. New Orleans, 96 U. S. 97; Hagar v. Reclamation District No. 106, 111 
U. S. 701; Lent v. Tillson, 140 U. S. 816; Paulsen t>. Portland, 149 IT. S. 80. 

* 134 U. S. 282, 237. Other leading cases involving taxation are Scholey v. 
Bew, 23 Wall. 881; Klrtland v. Hotchkiss, 100 U. S. 491; Barrett v. Holmes, 
102 U. S. 651; Louisiana v. Mayor of New Orleans, 109 U. S. 285; Provident 
Institution v. Jersey City, 113 U. S. 506; Wurts t>. Hoagland, 114 U. S. 606; 
Southern Pacific R. R. Go. v. California, 118 U. S. 109; Santa Clara Co. v. South. 
Pac Railroad, 118 U. S. 394; Phila. Fire Association v. New York, 119 U. S. 
110; Budd v. New York, 143 U. S. 517; Aberdeen Bank v. Chehalis County, 
166 U. S. 440; Savings Society v. Multnomah County, 169 U. S. 421; Magoun v. 
Illinois Trust & Savings Bank, 170 U. S. 288. 
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may tax visible property only, and not tax securities for 
payment of money ; it may allow deductions for indebted- 
ness, or not allow them. All such regulations, and those 
of like character, so long as they proceed within reason- 
able limits and general usage, are within the discretion of 
the state legislature, or the people of the State in framing 
their Constitution." 

In respect of procedure, civil or criminal, due process of 
law must depend upon the nature of the proceeding, having 
regard to the form and nature of the procedure employed, 
as well as the object of the law. It is only when, under 
one pretext or another, the State seeks to work spoliation, 
when it crosses the line which separates regulation from 
confiscation, when, under the guise of legal procedure, the 
fundamental rights of the individual are invaded, that 
relief can be sought under the amendment, and full pro- 
tection found beneath the strong hand of the federal 
courts. It may be stated as the general rule that, in all 
cases, that procedure constitutes due process of law which 
is reasonably suitable to the nature of the case. 1 

In Lowe v. Kansas, 8 the Supreme Court said : " Whether 
the mode of proceeding, prescribed by this statute, and fol- 
lowed in this case, was due process of law, depends upon 
the question whether it was in substantial accord with the 
law and usage in England before the Declaration of Inde- 

i Ex part* Wall, 107 U. S. 266, 289. In Pennoyer v. Neff, 96 U. S. 714, 738, 
the Supreme Court, in speaking of due process as applied to legal proceedings, 
said that it meant " a course of legal proceedings according to those rules and 
principles which have been established in our systems of jurisprudence for the 
protection and enforcement of private rights. To give such proceedings any 
validity, there must be a tribunal competent by its constitution — that is, by 
the law of its creation — to pass upon the subject-matter of the suit; and, if 
that involves merely a determination of the personal liability of the defendant, 
he must be brought within its jurisdiction by service of process within the 
State, or his voluntary appearance/' 

* 163 U. S. 81, 86. 
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pendence, and in this country since it became a nation, 
in similar cases/' This is hardly an accurate or safe defi- 
nition, although it would probably comprise most of the 
cases arising in procedure. Human institutions are con- 
stantly changing and improving. The law is essentially 
a progressive science; and its structure and the rules of 
procedure must continue to change as required by new 
conditions of society. 1 For instance, public policy in re- 
gard to crimes is advancing and becoming more and more 
liberal in all countries. Indeed the public policy of one 
generation is frequently not the policy of the succeeding 
generation. 9 Thus, at the time of the Declaration of Inde- 
pendence, death was the penalty in England for stealing 
a sheep, and one of the earliest statutes enacted by the 
First Congress imposed the punishment of death for coun- 
terfeiting. Neither Congress nor the States would at the 
present day inflict such a cruel and unusual punishment 
for such offences. If any such statute were now passed, 
the legislation would shock mankind and ought to be 
held unconstitutional ; yet it would be in accord with the 
usage obtaining at the time the Constitution was adopted. 
Death for horse-stealing might well be inflicted in the West, 
or in sparsely settled and inadequately policed communi- 
ties; but would it not be deemed unjustifiably cruel if 
imposed in New York ? 

In relation to matters of criminal procedure, the ques- 
tion of what is or is not due process of law is largely left 
for determination to the judgment of the legislatures and 
the courts in the individual States. The leading case upon 
this point is Hurtado v. California. 8 The requirements of 

* Holden v. Hardy, 109 U. S. 366, 885. 

9 Davles v. Davies, L. R. 86 Ch. Div. 869, 864, Kekewich, J. 

* 110 U. S. 516, discussed supra, lecture ii., pp. 68, 64; see also as to criminal 
procedure In re Converse, 187 U. S. 624; Caldwell v. Texas, 187 U. S. 692; Ex 
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due process of law, in capital cases, differ materially from 
those essential in prosecutions for misdemeanors ; and, in 
turn, the latter are based on a different form of procedure 
from that pursued in civil causes. As the Fourteenth 
Amendment was not intended to confer upon Congress 
power to enact a code of municipal law for the States, it 
does not prevent the States from regulating in all reason- 
able ways their own systems of police and internal order, 
and does not confine their legal procedure to strict compli- 
ance with the technical rules of the common law. 1 

In all matters of procedure relating to civil causes, the 
requirements of due process of law are even more difficult 
to define with precision than when applied to criminal 
law. Of the many instances found in the reports a few 
will serve for illustration. One of the earlier decisions, 
V Pennoyer v. Neff, 2 established the rule that a personal 
judgment against a non-resident defendant was invalid in 
an ordinary civil case where the service of process upon 
the defendant had been made by publication. It was 
held that to render the judgment or decree of a court 
effectual the court must have had jurisdiction of the sub- 
ject matter or of the parties ; and that to enter a money 
judgment against a non-resident defendant, who had been 
fl erved only by the publication of process against him, was 

parte Wall, 107 U. S. 266, 289; Barbier v. Connolly, 118 U. S. 27, 81; Cross v. 
North Carolina, 182 U. S. 181, 140; In re Kemmler, 186 U. S. 436, 448; Holden 
v. Minnesota, 187 U. S. 483; McElvalne v. Brush, 142 U. S. 156; Schwab v 
Berggren, 143 U. S. 442; Fielden v. Illinois, 148 U. S. 452; Hallinger v. Davis, 
146 U. S. 814, 822; McNulty v. California, 140 U. S. 645, 648: McKane v. Dur- 
ston, 153 U. S. 684; Lambert ». Barrett, 157 U. S. 697; Ibid. 159 U. S. 660; 
Allen v. Georgia, 166 U. S. 188; Hodgson v. Vermont, 168 U. S. 262, 272. 

1 As to due process of law in contempt proceedings, see Ex parte Wall. 107 
U. S. 265; Eilenbecker v. Plymouth County, 184 U. S. 31; Montana Company 
v. St. Louis Mining Ac. Co. 152 U. S. 160, 171; In re Debs, Petitioner, 158 

. S. 564; Tinsley v. Anderson, 171 U. S. 101. 

3 96 U. S. 714. Compare York v. Texas, 137 U. S. 15. 
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to proceed without jurisdiction of the party, and, there- 
fore, without due process of law. Of course, this rule 
does not affect the jurisdiction to proceed in rem, as in at- 
tachment proceedings. In Wheeler v. Jackson, 1 the rule 
was reiterated, that, where none previously existed, the 
legislature may prescribe a limitation for the bringing 
of suits as well as shorten the time within which suits to 
enforce existing causes of action may be commenced ; pro- 
vided that, in each case, taking all the circumstances into 
consideration, a reasonable time for the commencement of 
suit be given by the new law before the bar takes effect. 
As was said in this case by Mr. Justice Harlan, speaking 
for the court : " A statute of limitation cannot be said to 
impair the obligation of a contract, or to deprive one of 
property without due process of law, unless, in its appli- 
cation to an existing right of action, it unreasonably limits 
the opportunity to enforce that right by suit." 2 ^ 

In Morley v. Lake Shore Railway Company 8 a judg- 
ment was obtained on a cause of action arising out of con- 
tract. Subsequently the legislature of the State of New 
York passed a statute reducing the rate of interest from 
seven to six per centum. This act was upheld by the 
New York Court of Appeals, and their decision affirmed 
by the Supreme Court of the United States on the ground 
that the duty to pay interest on this particular judgment 
(the original contract not having borne interest) arose 
purely by force of an act of the legislature ; and, there- 
fore, the reduction of the rate of interest on the judgment 
did not impair the obligation of a contract nor deprive 
the judgment creditor of property without due process of 

* 137 U. 8. 246. 

' Wheeler 0. Jackson, 187 U. S. 245, 268; Barrett r. Holmes, 102 U. S. 061, 
668; Campbell v. Holt, 116 17. S. 620; Turner v. New York, 108 U. S. 90. 

* 140 U. S. 162. 
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law. So, also, statutes validating loans made by a foreign 
mortgage company, 1 restricting to two the number of new 
trials to which a party is entitled in a civil action, 2 
investing courts with summary powers in certain classes 
of cases, and especially state statutes authorizing direct 
and summary methods of procedure in the collection of 
taxes, have been upheld. 8 

The conclusion at which we must arrive from a con- 
sideration of the authorities is that the systems and forms 
of legal procedure regularly adopted by the States and 
impartially administered will usually be held by the 
Supreme Court to be due process of law as far as the 
Fourteenth Amendment is concerned. Of course, if the 
legislature provides a system of laws for the government 
of the courts which secures to the parties the neces- 
sary constitutional protection, mere error by the courts 
in administering the law gives rise to no federal ques- 
tion. When, however, under the pretence of altering 
or regulating the mode of enforcing the remedy, the 
statute clearly invades some substantive right, 4 or when a 
statute harmless on its face is systematically enforced in 

* Gross v. United States Mortgage Co., 108 17. S. 477, 488. 

* Louisville Ac. Railroad Co. v. Woodson, 184 U. S. 614. 

8 McMillen v. Anderson, 06 U. S. 87, 42; Davidson v. New Orleans, 96 U. S. 
07, 105; Kelly v. Pittsburgh, 104 U. S. 78; Hagar v. Reclamation District No. 
108, 111 U. S. 701; Kentucky Railroad Tax Cases, 115 U. S. 321, 885; Spencer 
v. Merchant, 125 U. S. 845; Palmer v. McMahon, 188 U. S. 660, 660; Bell's 
Gap R'd Co. v. Pennsylvania, 184 V. S. 282. 

* See Thompson v. Utah, 170 U. S. 848, where a statute reducing the num- 
ber of jurors in criminal cases, not capital, was declared an ex post facto law and 
unconstitutional as applied to felonies committed before the Territory became 
a State. Compare Thompson v. Missouri, 171 U. S. 880. See criticism of 
Thompson t>. Utah in 82 Am. Law Rev. 688. This criticism seems to me nar- 
row and technical. A perusal of the opinion in its entirety shows the conclu- 
sion of Mr. Justice Harlan to be that the word "jury," in the Constitution and 
the Sixth Amendment, then meant twelve men. That it had come to have 
that meaning at the time of the adoption of the Constitution cannot be ques- 
tioned. See discussion, supra, pp. 67-70. 
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violation of fundamental rights, or when a court, trans- 
greasing its functions, attempts to render a judgment 
without jurisdiction of the subjectrmatter or notice to the 
party, the procedure is not due process of law, and may 
be declared void and set aside by the courts under the 
jurisdiction conferred by the Fourteenth Amendment. 



LECTURE IV. 

OF THE EQUAL PROTECTION OF THE LAWS. 

npHE distinctive and characteristic feature of the 
■*■ American system is equality before the law. The 
first declaration of the American people, upon asserting 
their independence as a nation, was " that all men are 
created equal " ; and the purpose of the founders of the 
Union was to establish a government of equality before 
the law in which privileged classes should not exist — a 
government of equality of rights, equality of duties and 
equality of burdens. 1 Our government was the first in 
the history of the world instituted upon the basis of civil 
equality and equal law — that "jus cequum" for which 
the Romans longed as embodying true freedom, 2 that 
igalite for which the French have striven so hard and so 
blindly. 8 

Prior to 1868, there was no provision in the Federal 
Constitution that specifically secured equal laws and 
equality before the law. The toleration of slavery un- 
doubtedly prevented the insertion of any reference to 

1 " Equality in right, in protection and in burden is the thought which has 
run through the life of this Nation and its constitutional enactments from the 
Declaration of Independence to the present hour." Mr. Justice Brewer dis- 
senting in Magoun v. Illinois Trust & Sayings Bank, 170 TJ. S. 288, 801. 

* Wilson's Works (ed. 1896), i. 275. 

9 The French Constitution of 1706 defined equality in these words: "L'ega- 
lite' consiste en ce que la loi est la meme pour tons, soit qu'elle protege, solt 
qu'elle punisse." It is said that the term " equality before the law" was a 
translation from the French. At any rate, it is not found in the common law, 
nor was it used at the time of the adoption of the Constitution. See argument 
of Charles Sumner in Roberts v. Boston, Dec 4, 1849; Sumner's Works, ii. 827. 
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equality or liberty. The guaranty to the States of a 
republican form of government was found to be vague 
and indefinite, although the Convention of 1787 un- 
doubtedly believed that this provision would constitute a 
guaranty of individual rights, and be far more effica- 
cious than it proved to be. In proposing the Four- 
teenth Amendment, its framers pointed out that equality, 
although "the very spirit and inspiration of our system of 
government, the absolute foundation upon which it was 
established," * was nowhere adequately secured, and that 
it had, in many instances, been denied by the States j a 
and they urged the adoption of a measure which would 
guarantee equality in the future. In order, therefore, to 
secure this equality before the law, the Reconstruction 
Committee placed at the end of section 1 a clause pro- 
viding that no State should " deny to any person within 
its jurisdiction the equal protection of the laws/' 8 and this 

1 Cong. Globe, 80th Cong. 1st Session, 2961. 

* Andrews, Hist, of the United States, 11. 109, 200, 201. 

• In the Civil Rights Cases, 109 U. S. 8, 11, 18, will be found a very clear 
exposition of the powers of the Congress in enforcing by legislation the pro- 
visions of the Fourteenth Amendment. See also Logan t>. United States, 144 
U. S. 268, 281-295. Consult U. S. Rev. Stat., §§ 1977 et seq. The two principal 
sections are : Sec. 1977. " All persons within the jurisdiction of the United 
States shall have the same right in every State and Territory to make and 
enforce contracts, to sue, be parties, give evidence, and to the full and equal 
benefit of all laws and proceedings for the security of persons and property 
as is enjoyed by white citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and to no other." 
Sec. 1978. " All citizens of the United States shall have the same right, in 
every State and Territory, as is enjoyed by white citizens thereof to inherit, 
purchase, lease, sell, hold, and convey real and personal property." Sections 
1977 and 1978 have been applied in the following cases: In re Lee Sing, 48 Fed. 
Rep. 869; Ah Kow v. Nun an, 5 Sawy. 552, 562, 563. The language of Mr. 
Justice Field in the latter case is inspiring. He says: "It is certainly some- 
thing in which a citizen of the United States may feel a generous pride that 
the government of his country extends protection to all persons within its 
jurisdiction; and that every blow aimed at any of them, however humble, come 
from what quarter it may, is * caught upon the broad shield of our blessed 
constitution and our equal laws. 9 " 
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has been interpreted to be "a pledge of the protection 
of equal laws." 1 The provision supplemented and com- 
pleted the guaranties embodied in the requirement of 
due process of law; and the framers of the Fourteenth 
Amendment contemplated that this guaranty of the equal 
protection of the laws would have the broadest scope. 2 
It will probably be found in the future to be the most 
important and far-reaching of the provisions of this 
amendment, and to protect where due process of law 
would be found inadequate fully to conserve our civil and 
political liberty. 

In speaking of our constitutional rights, the words 
" equality " and " liberty " are sometimes used as if they 
were synonymous ; but this use is quite erroneous. Equal- 
ity of itself is far from constituting liberty, for it may 
well exist under the worst of despotisms. " Napoleon dis- 
tinguished between the two very pointedly when he said 
to Las Cases at St. Helena that he gave to the Frenchmen 
all that the circumstances allowed — namely, equality — 
and that his son, had he succeeded him, would have added 
liberty. The dictum of Napoleon is mentioned here 
merely to show that he appreciated the difference in the 
meaning of the two terms. Equality, of itself, without 
many other elements, has no intrinsic connection with 
liberty. All may be equally degraded, equally slavish, or 
equally tyrannical. Equality is one of the pervading fea- 
tures of Eastern despotism." 8 



1 Mr. Justice Matthews in Tick Wo v. Hopkins, 118 U. S. 856, 
» Cong. Globe, 89th Cong. 1st Session, 2764, 2766, 8070 ; app. 217, 210, 258. 
1 Lieber's Civil Liberty and Self-Government, 80. In Missouri v. Lewis, 
101 U. S. 22, 81, Mr. Justice Bradley, speaking of this clause, said: " It means 
that no person or class of persons shall be denied the same protection of the 
laws which is enjoyed by other persons or other classes in the same place and 
under like circumstances." In Yick Wo v. Hopkins, 118 U. S. 856, 869, Mr. 
Justice Matthews said : "These provisions [of the Fourteenth Amendment] 
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A law may be equal and yet arbitrary and grossly un- 
just. For example, a law providing for one form of 
worship and compelling all to attend one church would be 
equal, but it would be so unjust that it could not possibly 
stand in any civilized country at the present day. A law 
confiscating all property of a certain kind might be equal. 
A law, providing that no class of workmen or of business 
or professional men should labor more than eight hours 
per day or demand more than a fixed compensation, would 
be equaL A law depriving all persons of a certain form 
of liberty, of freedom of contract, etc., would be equaL 
Instances might be multiplied. The mere statement of 
these few examples must suffice to show that an equal 
law may be an unjust and improper law. Equality is but 
an attribute of liberty. The true definition of liberty with 
us is that state of freedom existing under a republican 
form of government based on just as well as equal laws. 1 

are universal in their application, to all persons within the territorial jurisdic- 
tion, without regard to any differences of race, of color, or of nationality ; and 
the equal protection of the laws is a pledge of the protection of equal laws." In 
United States v. Cruikshank, 02 U. S. 642, 564, Chief Justice Waite said: 
" The Fourteenth Amendment prohibits a State from denying to any person 
within its jurisdiction the equal protection of the laws ; but this provision 
does not, any more than the one which precedes it, and which we have just 
considered, add anything to the rights which one citizen has under the Consti- 
tution against another. The equality of the rights of citizens is a principle 
of republicanism. Every republican government is in duty bound to protect 
all its citizens in the enjoyment of this principle, If within its power. That 
duty was originally assumed by the States; and it still remains there. The 
only obligation resting upon the United States is to see that the States do not 
deny the right. This the amendment guarantees, but no more." 

1 Equal laws must not be confounded with diversity of laws, even in the 
same State. There may be one system In one part of a State and an entirely 
different system In other parts. Missouri v. Lewis, 101 U. S. 22, 81; Hayes «. 
Missouri, 120 U. S. 68. An interesting article on the term " liberty " will be 
found in 4 Harvard Law Rev. 865. A definition of "liberty" will also be 
found in The Stockton Laundry Case, 26 Fed. Rep. 611, 614. The definition of 
Mr. Justice Swayne in the Slaughter-House Cases, 16 Wall. 86, 127, is terse 
and emphatic: " Liberty is freedom from all restraints but such as are justly 
imposed by law." 
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By the Fourteenth Amendment, the principle of equality 
before the law, a principle so vital and fundamental in 
American institutions, ceased to be a mere theory or sen- 
timent, or an implied condition, and became incorporated 
into the organic law as the fundamental right of every 
individual. Previous to that time, "equality" was an 
abstract theory ; there was no method of enforcing the 
right. It had force only as a general principle of politi- 
cal action, and practically depended for its observance 
upon the wisdom and fair-mindedness of the state legis- 
latures. Under the Fourteenth Amendment, that which 
had previously been recognized only as a principle of 
natural justice became a part of the Constitution itself; 
"equality" was made an essential principle of "liberty" 
and of the " republican form of government " guaranteed 
to the States, and power was given to the Congress and 
the federal judiciary to enforce the right. ' The provision, 
if properly construed, assures to every person within the 
jurisdiction of any State, whether he be rich or poor, 
humble or haughty, citizen or alien, the protection of 
equal laws, applicable to all alike and impartially admin- 
istered without favor or discrimination. Thus what was 
the spirit became the written rule of American state gov- 
ernments ; and equality, infused through the mass of our 
rights and duties, now pervades, unites, invigorates, the 
whole system. 

As has been said in the preceding lectures, although the 
wrongs of the colored race may have furnished the imme- 
diate occasion for the Fourteenth Amendment, it was not 
intended that the protection of its beneficent provisions 
should be limited to that race ; and, accordingly, protec- 
tion against unequal laws has been sought and found un- 
der the shield of the Fourteenth Amendment by persons of 
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every race, rank and grade — not only citizens but aliens. 
Indeed, in only a few instances, and those for the most 
part criminal cases, has this provision of the amendment 
been invoked on behalf of the negroes. 1 "The equal 
protection of the laws " has been authoritatively declared 
to mean that all persons subject to legislation " shall be 
treated alike, under like circumstances and conditions, 
both in the privileges conferred and in the liabilities 
imposed." a 

The principal cases affecting the colored race may be 
briefly mentioned. 8 In Bush v. Kentucky 4 the Supreme 
Court said: "A denial to citizens of African descent, be- 
cause of their race, of the right or privilege accorded to 
white citizens, of participating as jurors in the administra- 
tion of justice, is a discrimination against the former in- 
consistent with the amendment, and within the power of 
Congress, by appropriate legislation, to prevent j that to 
compel a colored man to submit to a trial before a jury 
drawn from a panel from which is excluded, because of 
their color, every man of his race, however well qualified 

* Holden v. Hardy, 109 U. S. 866, 383; Williams v. Mississippi, 170 U. S. 218. 

* Hayes v. Missouri, 120 U. S. 68, 71, 72 ; see also Barbier v. Connolly, 118 
U. S. 27, 31, 82 ; Kentucky Railroad Tax Cases, 115 IT. S. 821, 837; Phila. Fire 
Association v. New York, 110 U. S. 110, 120, 121 ; Missouri Railway Co. v. Mackay, 
127 U. S. 206, 200; Home Ins. Co. v. New York, 184 U. S. 694, 606, 607; Hal- 
linger v. Davis, 146 U. S. 814, 321; Giozza v. Tiernan, 148 U. S. 667, 662; St. 
Louis & San Francisco R'y v. Mathews, 166 U. S. 1, 26; Gulf, Colorado and 
Santa F6 R'y v. Ellis, 166 U. S. 160, 166. Compare Railroad Company v. Brown, 
17 Wall. 445. 

* United States v. Reese, 92 U. S. 214; United States v. Cruikshank, 92 U. S. 
642; Strauder v. West Virginia, 100 U. S. 808; Virginia v. Rives, 100 U. S. 818; 
Ex parte Virginia, 100 U. S. 889 ; Neal v. Delaware, 103 U. S. 870; Pace v. Ala- 
bama, 106 U. S. 583 ; Bush v. Kentucky, 107 U. S. 110 ; Civil Rights Cases, 109 
U. S. 8 ; Ex parte Yarbrough, 110 U. S. 651 ; Gibson v. Mississippi, 162 U. S. 
666 ; Charley Smith o. Mississippi, 162 U. S. 592 ; Plessy v. Ferguson, 168 U. S. 
687 ; People v. King, 110 N. Y. 418 ; Ferguson v. Gles, 82 Mich. 868 ; Baylies v. 
Curry, 128 111. 287. 

* 107 U. S. 110, 118. 
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by education and character to discharge the functions of 
jurors, is a denial of the equal protection of the laws ; " but 
in Pace v. Alabama/ it was decided that a state statute pun- 
ishing adultery or fornication between persons of the white 
and black races more severely than where the parties are of 
the same color did not constitute inequality or a discrimi- 
nation, the punishment of each offending party being the 
same. And in Plessy v. Ferguson, 2 the Supreme Court 
upheld an act of the legislature of Louisiana by which all 
railway companies were compelled to provide equal but 
separate accommodations for colored passengers, and the 
officers of the trains were given power to assign each pas- 
senger to the coach or compartment used for the race 
to which that passenger belonged. In delivering the 
opinion of the court, Mr. Justice Brown emphasized what 
seems to be the crucial test of the validity of an act of a 
state legislature under the police power in so far as the 
provisions of the Fourteenth Amendment are concerned. 
He said : " So far, then, as a conflict with the Fourteenth 
Amendment is concerned, the case reduces itself to the 
question whether the statute of Louisiana is a reasonable 
regulation, and with respect to this there must necessarily 
be a large discretion on the part of the legislature. In 
determining the question of reasonableness it is at liberty 
to act with reference to the established usages, customs 
and traditions of the people, and with a view to the pro- 
motion of their comfort, and the preservation of the pub- 
lic peace and good order." In this case the railroad was 
a purely local line, and no question as to the effect of 

i 106 U. 8. 588. 

* 168 U. S. 587, 550; Louisville Ac. Railway Co. v. Mississippi, 188 U. S. 587. 
Compare Railroad Company v. Brown, 17 Wall. 445, where an act of Congress 
(12 Stat. 805) provided that no person should be excluded from the cars on 
account of color. 
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such legislation upon the federal control over interstate 
commerce was raised or decided. 1 

Two principal classes of questions arise under the con- 
stitutional requirement of equal laws : the one relates to 
the power of classification, and the other to the power of 
taxation. 2 Under one or the other of these two heads 
most of the cases are to be found. 

Many statutes have been sustained as proper classifi- 
cation, which selected particular classes of corporations 
or particular trades or businesses or kinds of property 
for taxation or regulation not imposed upon other classes 
of property. 8 This rule is reasonable and necessary. But 

1 As to the power to maintain separate schools for white and colored chil- 
dren, see Lehew 0. Brommell, 108 Mo. 540; Chrisman 0. Brookhaven, 70 Miss. 
477. Compare Louisville, Ac R'y Co. 0. Miss., 183 U. S. 587, and Roberts v. 
The City of Boston, 5 Cush. 108. See also Board of Education 0. Tinnon, 26 
Kans. 1 ; The People 0. Board of Education, 101 Ul. 808. 

51 In Phila. Fire Association 0. New York, 110 U. S. 110, 120, 121, Mr. Jus- 
tice Harlan, in the dissenting opinion, said: " The denial of the equal protec- 
tion of the laws may occur in various ways. It will most often occur in the 
enforcement of laws imposing taxes. An Individual is denied the equal pro- 
tection of the laws if his property is subjected by the State to higher taxa- 
tion than is imposed upon like property of other individuals in the same 
community." 

s Munn v. Illinois, 04 U. 8. 118; Peik 0. Chicago, etc. Railway Co., 04 U. S. 
164; Railroad Co. 0. Richmond, 06 U. S. 521 ; Barbier 0. Connolly, 118 U. S. 27 ; 
Soon Hing 0. Crowley, 113 U. S. 703; Wurts v. Hoagland, 114 U. S. 606; Bank 
of Redemption 0. Boston, 125 U. S. 60; Pembina Mining Co. v. Pennsylvania, 
125 U. S. 181 ; Dow 0. Beidelman, 125 U. S. 680; Missouri Railway Co. v. 
Mackey, 127 U. S. 206 ; Minneapolis &c. Railway Co. v. Herrlck, 127 U. S. 210; 
Powell 0. Pennsylvania, 127 U. S. 678 ; Kidd v. Pearson, 128 U. S. 1 ; Minne- 
apolis Railway Co. 0. Beckwith, 120 U. S. 26 ; Palmer 0. McMahon, 133 U. S. 660 ; 
Eilenbecker 0. Plymouth County, 134 U. S. 31 ; Home Ins. Co. 0. New York, 134 
U. S. 504; Crowley 0. Christensen, 137 U. S. 86 ; Charlotte <fcc. Railroad 0. Gibbes, 
142 U. S. 886 ; Budd 0. New York, 143 U. S. 517 ; New York 0. Squire, 145 U. S. 175 ; 
Giozza 0. Tiernan, 148 U. S. 657 ; Minneapolis A St. Louis Railway 0. Emmons, 
140 U. S. 364; Columbus Southern Railway 0. Wright, 151 U. S. 470; N. Y. 
A N. E. Railroad Co. 0. Bristol, 151 U. S. 566; Montana Company 0. St Louis 
Mining Ac Co., 152 U. S. 160; Marchant v. Pennsylvania Railroad, 153 U. S. 
880; Brass 0. Stoeser, 153 U. S. 801 ; St. L. A San Francisco Railway 0. Gill, 156 
U. S. 640 ; Moore 0. Missouri, 150 U. S. 673 ; Lowe 0. Kansas, 168 U. S. 81 ; Plessy 
0. Ferguson, 168 TJ. S. 537; Fallbrook Irrigation District 0. Bradley, 164 17. S. 
112; Covington Ac. Turnpike Co. 0. Sandford, 164 IT. S. 578, 507; St Louis A 

8 
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classification cannot be arbitrary; 1 it must be just and 
reasonable ; it can never be a cloak or mask for class legis- 
lation. And whether or not the classification is warranted 
or permissible under the Federal Constitution must always 
be a judicial question for the federal courts finally to 
determine. 2 

In Gulf, Colorado and Santa F6 Railway v. Ellis, 8 the 
whole subject of classification by the States in its various 
aspects was reviewed by Mr. Justice Brewer, who said : 
" Yet it is equally true that such classification cannot be 
made arbitrarily. The State . . . may not say that all 
men beyond a certain age shall be alone thus subjected, 
or all men possessed of a certain wealth. These are dis- 
tinctions which do not furnish any proper basis for the 
attempted classification. That must always rest upon 
some difference which bears a reasonable and just relation 
to the act in respect to which the classification is proposed, 
and can never be made arbitrarily and without any such 
basis. . . . But arbitrary selection' can never be justified 
by calling it classification. The equal protection de- 
manded by the Fourteenth Amendment forbids this. . . . 
No duty rests more imperatively upon the courts than the 

San Francisco R'y v. Mathews, 165 U. S. 1 ; Jones v. Brim, 165 TJ. S. 180 ; N. Y. 
N. H. and H. Railroad v. New York, 165 U.S. 628; Chicago, Burlington <fcc. 
R'd v. Chicago, 166 U. S. 226 ; Merchants' Bank v. Pennsylvania, 167 U. S. 461 ; 
Holden v. Hardy, 169 U. S. 866; Wilson v. North Carolina, 169 IT. S. 586; 
Williams v. Mississippi, 170 U. S. 213 ; Magoun v. Illinois Trust & Savings 
Bank, 170 U. S. 288 ; Tinsley v. Anderson, 171 U. S. 101 ; King v. Mullins, 
171 U. S. 404. Compare, however, Yick Wo v. Hopkins, 118 U. S. 856; 
Chicago &c. Railway Co. v. Minnesota, 184 U. S. 418; Minneapolis Railway Co. 
v. Minnesota/184 IT. S. 467; Gulf, Colorado & Santa Fe R'y v. Ellis, 165 IT. S. 
150 ; Smyth v. Ames, 169 IT. S. 466 ; Schollenberger v. Pennsylvania, 171 U. S. 1 ; 
Collins v. New Hampshire, 171 U. S. 80. 

1 As Hamilton said, The Continentallst, Hamilton's Works, i. 270, "The 
genius of liberty reprobates everything arbitrary or discretionary in taxation." 

3 Smyth v. Ames, 169 U. S. 466, 526. 

8 165 IT. S. 150, 155, 159, 160, 165; see also The Railroad Tax Cases, 13 Fed. 
Rep. 722, 778, 782 ; The State «. Loomls, 115 Mo. 807. 
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enforcement of those constitutional provisions intended to 
secure that equality of rights which is the foundation of 
free government. ... It is apparent that the mere fact of 
classification is not sufficient to relieve a statute from the 
reach of the equality clause of the Fourteenth Amendment, 
and that in all cases it must appear not only that a classi- 
fication has been made, but also that it is one based upon 
some reasonable ground — some difference which bears a 
just and proper relation to the attempted classification — 
and is not a mere arbitrary selection." l 

In holding the Anti-Trust law of Texas unconstitutional, 
Swayne, D. J. 2 said : " This subject of equality before the 
law is a fundamental principle of English and American 
liberty, which not only has been held sacred in all latter- 
day constitutions, state and federal, but the principle has 
been guarded by the courts with jealous watchfulness, to 
see that the citizen may have guaranteed to him this in- 
estimable privilege and condition. . . . This statute under 
discussion is clearly class legislation, discriminating against 
some and favoring others. It is not that character of 
legislation which, in carrying out a public purpose, is 
limited in its application, and, within the sphere of its 
operation, affects alike all persons similarly situated. It 
may affect, and does affect, individuals of the same class 
in an opposite way. It favors some individuals of a cer- 
tain class, and denounces other individuals of the same 
class. This statute exempts no class. On the contrary, 
it seeks to exempt certain classes of property, which is 
carrying the doctrine beyond any case to which we have 
had access. All property in the State is entitled to equal 

1 Bell's Gap R'd Co. v. Pennsylvania, 184 U. S. 282 ; Adams Express Com- 
pany v. Ohio, 165 U. S. 194, 228; Western Union Telegraph Co. v. Indiana, 166 
U. S. 804, 800. 

* In re Grice, 79 Fed. Rep. 627, 645, 646. 
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protection, and no special property is entitled to, or ought 
to receive, any special favors. Discrimination may be as 
potent against the citizen, in the direction of his property, 
as if aimed directly against himself personally.' * 

In The State v. Loomis, 1 recognized as one of the leading 
cases, the Supreme Court of Missouri, by Black, J., said : 
"Classification for legislative purposes must have some 
reasonable basis upon which to stand. It must be evident 
that differences which would serve for a classification for 
some purposes furnish no reason whatever for a classifica- 
tion for legislative purposes. The differences which will 
support class legislation must be such as in the nature of 
things furnish a reasonable basis for separate laws and 
regulations." 

Among cases of proper classification will be found Hayes 
v. Missouri, 2 in which it was held that a state statute pro- 
viding that, in capital cases in cities having a population 
of over one hundred thousand inhabitants, the State was 
to be allowed fifteen peremptory challenges to jurors, while 
elsewhere in the State it was allowed only eight, did not 
deny to a person accused of murder in a city containing 
over one hundred thousand inhabitants the equal protec- 
tion of the laws enjoined by the Fourteenth Amendment ; 
and that it was not error to refuse to limit the number of 
peremptory challenges of the State to eight. The classifi- 
cation as well as the regulation of municipal corporations 

is within the almost unlimited power of the legislatures. 8 ; 

i 

i 115 Mo. 807, 814. • 120 U. 8. 68. 4 

• Kelly v. Pittsburgh, 104 U. S. 78 ; Forsyth v. Hammond, 166 U. S. 606. 
In Williams v. Eggleston, 170 U. S. 804, 810, Mr. Justice Brewer says: " The 
regulation of municipal corporations is a matter peculiarly within the do- 
main of state control ; that the State Is not compelled by the Federal Consti- 
tution to grant to all its municipal corporations the same territorial extent, 
or the same duties and powers. A municipal corporation is, so far as its 
purely municipal relations are concerned, simply an agency of the State for 



j 



THE EQUAL PROTECTION OF THE LAWS. 117 

In Missouri Railway Co. v. Mackey, 1 it was said that a 
statute of Kansas abolishing the fellow-servant doctrine 
as applied to railway accidents, did not deny to railroads 
the equal protection of the laws. The same ruling has 
been made in reference to statutes requiring railways to 
erect and maintain fences and cattle guards, and making 
them liable for double damages for failure to do so. 2 So 
also a statute has been upheld which made railway com- 
panies liable for fires resulting from escaping cinders irre- 
spective of the general rule of negligence. 8 

The more important cases arise under statutes levying 
taxes. The Supreme Court has declared that the Four- 
teenth Amendment was not intended to compel the States 
to conform to an iron rule of equal taxation. 4 Indeed, in 
one of the early cases, the extreme statement was made 
that " the Federal Constitution imposes no restraints on 
the States " in regard to unequal taxation. If this lan- 
conducting the affairs of government, and as such it is subject to the control 
of the legislature. That body may place one part of the State under one 
municipal organization and another part of the State under another organiza- 
tion of an entirely different character. These are matters of a purely local 
nature, in respect to which the Federal Constitution does not limit the power 
of the State." 

1 127 U. S. 206, 209. This case also points out clearly that there is no con- 
stitutional objection to legislation that is merely special in its character. 
" The greater part of all legislation is special, either in the objects sought 
to be attained by it, or in the extent of its application." 

2 Missouri Pacific Railway Co. v. Humes, 115 U. S. 512 ; Minneapolis Rail- 
way Co. v. Beckwith, 129 U. S. 26; Minneapolis & St. Louis Railway t>. 
Emmons, 149 U. S. 864. 

* St Louis & San Francisco R'y v. Mathews, 165 U. S. 1. 

4 Bell's Gap R'd Co. v. Pennsylvania, 184 U. S. 282, 287; Giozza ». Tiernan, 
148 U. 8. 657, 662. " Perfect equality and perfect uniformity of taxation as re- 
gards individuals or corporations, or the different classes of property subject to 
taxation, is a dream unrealized. It may be admitted that the system which 
most nearly attains this is the best. But the most complete system which can 
be devised, must, when we consider the immense variety of subjects which it 
necessarily embraces, be imperfect." State Railroad Tax Cases, 92 U. & 
575, 612. 

* Davidson v. New Orleans, 96 U. S. 97, 105. 
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guage means that the amendment does not prohibit legiti- 
mate classification, and that it does not require all kinds 
of property to be taxed at the* same rate, the statement is 
correct. Certain kinds of property and certain classes of 
persons can be singled out for taxation, even though this 
may result in exempting other property and other classes 
from any tax burden. But the statement is too broad, 
and is misleading. Unequal taxes may not be imposed 
upon property of the same kind, in the same condition 
and used for the same purpose. "Equality is of the very 
essence of the taxing power itself." 1 The Fourteenth 
Amendment does impose a practical and effective re- 
straint against such taxes. It requires that the power 
of taxation, so great and so liable to abuse, shall be 
exercised impartially and by equal laws, and that taxes 
shall be imposed proportionately upon all persons and 
corporations properly within the same class, owning like 
property or exercising like rights under substantially simi- 
lar conditions. In other words, as Mr. Justice Matthews 
said in the Kentucky Railroad Tax cases : a " The rule of 
equality, in respect to the subject, only requires the same 
means and methods to be applied impartially to all the 
constituents of each class, so that the law shall operate 
equally and uniformly upon all persons in similar circum- 
stances.' 1 Or as Chief Justice Fuller said in Giozza v. 
Tiernan: 8 "It is enough that there is no discrimination 
in favor of one as against another of the same class." 

The extent of the power of the States was stated by 
Mr. Justice Lamar in Pacific Express Company v. Sei- 
bert 4 as follows: "This court has repeatedly laid down 

1 In Railroad & Telephone Co's v. Board of Equalizers, 86 Fed. Rep. 802, 
317, Clark, D. J. said, 317: " An unequal and unjust exaction Is no longer a 
tax, but confiscation.*' 

» 115 U. S 821, 337. 148 U. S. 667, 082. < 142 U. S. 839, 361 
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the doctrine that diversity of taxation, both with respect 
to the amount imposed and the various species of p^op- 
erty selected either for bearing its burdens or from being 
exempt from them, is not inconsistent with a perfect uni- 
formity and equality of taxation in the proper sense of 
those terms ; and that a system which imposes the same 
tax upon every species of property, irrespective of its na- 
ture or condition or class, will be destructive of the prin- 
ciple of uniformity and equality in taxation and of a 
just adaptation of property to its burdens/' And in 
Bell's Gap R'd Co. v. Pennsylvania, 1 Mr. Justice Bradley 
said : " The provision in the Fourteenth Amendment, 
that no State shall deny to any person within its juris- 
diction the equal protection of the laws, was not intended 
to prevent a State from adjusting its system of taxation 
in all proper and reasonable ways. . . . But clear and 
hostile discriminations against particular persons and 
classes, especially such as are of an unusual character, 
unknown to the practice of our governments, might be 
obnoxious to the constitutional prohibition. It would, 
however, be impracticable and unwise to attempt to lay 
down any general rule or definition on the subject, that 
would include all cases. They must be decided as they 
arise. a 

* 184 U. S. 282, 237. 

8 In the following cases the equality clause was discussed with reference to 
taxation : Albany City Nat. Bank v. Maher, 9 Fed. Rep. 884, 886 ; Louisville 
A N. R. Co. v. Railroad Commission of Tennessee, 19 Fed. Rep. 679, 093; 
Northern Pac. R. Co. v. Walker, 47 Fed. Rep. 681, 686 ; State Railroad Tax 
Cases, 92 U. S. 575, 612; Kelly v. Pittsburgh, 104 U. S. 78 ; Hagar v. Reclama- 
tion District No. 108, 111 U. S. 701, 705 ; Kentucky Railroad Tax Cases, 115 
U. S. 821, 837; Santa Clara Co. v. South. Pac. Railroad, 118 U. S. 394; Spencer 
p. Merchant, 125 U. S. 845; Paulsen v. Portland, 149 U. S. 80; Fallbrook Irri- 
gation District v. Bradley, 164 U. S. 112 ; Aberdeen Bank v. Chehalis County, 
166 U. S. 440, 454; Savings Society v. Multnomah County, 169 U. S. 421; 
Magoun v. Illinois Trust & Savings Bank, 170 U. S. 283; Dundee Mortgage, 
etc, Co. v. School-Disk No. 1, 19 Fed. Rep. 359; Gillette v. City of Denver, 21 
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We saw in the second lecture of this course that corpo- 
rations are protected by the Fourteenth Amendment. In 
almost every State today there is observable a determination 
and a tendency to impose upon corporations much more 
than their fair share of the burdens of taxation. This is 
now done sometimes under the pretence of classification/ 
and sometimes as a franchise or license fee. That these 
taxes are becoming grossly unjust and oppressive cannot 
be denied. Belief will undoubtedly be found in time, as 
relief was found from the rule supposed to have been sanc- 
tioned by Munn v. Illinois. But until a limit is declared 
to discrimination and inequality in the taxation of corpo- 
rations, the vested interests represented by corporate en- 
terprises must submit to taxes more or less unjust and 
at times confiscatory. 

In the case of San Bernardino Co. v. Southern Pacific 
Railroad, 9 Mr. Justice Field, in referring to taxes unjustly 
discriminating against corporations, expressed his regret 
that the Supreme Court did not deem it necessary to de- 
cide the point there presented, and said : " At the present 
day nearly all great enterprises are conducted by corpora- 
tions. Hardly an industry can be named that is not in 

Fed. Rep. 822; Dundee Mortgage Trust Investment Co. v. Parrish, 24 Fed. Rep. 
197; Eraser v. M' Conway & Torley Co., 82 Fed. Rep. 267. The following 
are some of the decisions in the state courts recognizing the requirement 
of equality in the levying of taxes: Stuart v. Palmer, 74 N. Y. 188, 189; 
People v. Equitable Trust Co., 96 N. Y. 887, 896; Hammett v. Philadelphia, 
66 Pa. St. 146, 163; Washington Avenue, 69 Pa. St. 862, 868; Ruan Street, 132 
Pa. St. 267, 277, 279; Davis v. City of Litchfield, 146 111. 313, 327; Knowlton v. 
Supervisors of Rock County, 9 Wis. 410, 421-423; Woodbridge v. The City of 
Detroit, 8 Mich. 274, 801; The People v. Salem, 20 Mich. 462, 474, 476; Lexing- 
ton v. McQuillan's Heirs, 9 Dana (Ky.), 613, 617; State v. Express Co., 60 N. H. 
219, 236, 262, 263, 263; State v. Township Committee of Readington, 36 N. J. 
L. 66, 70; Exchange Bank of Columbus v. Hines, 3 Ohio St 1, 16; Mayor v. 
Dargan, 46 Ala. 810, 820. 

1 Adams Express Company v. Ohio, 166 U. S. 194 and 166 U. S. 186; Adams 
Express Company v. Kentucky, 166 U. S. 171. 

» 118 U. S. 417, 422. 
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some way promoted by them, and a vast portion of the 
wealth of the country is in their hands. It is, therefore, 
of the greatest interest to them whether their property is 
subject to the same rules of assessment and taxation as 
like property of natural persons, or whether elements 
which affect the valuation of property are to be omitted 
from consideration when it is owned by them, and con- 
sidered when it is owned by natural persons j and thus the 
valuation of property be made to vary, not according 
to its condition or use, but according to its ownership. 
The question is not whether the State may not claim 
for grants of privileges and franchises a fixed sum per 
year, or a percentage of earnings of a corporation — 
that is not controverted — but whether it may prescribe 
rules for the valuation of property for taxation which 
will vary according as it is held by individuals or by 
corporations. The question is of transcendent import- 
ance, and it will come here and continue to come until it 
is authoritatively decided in harmony with the great con- 
stitutional amendment which insures to every person, 
whatever his position or association,, the equal protection 
of the laws; and that necessarily implies freedom from 
the imposition of unequal burdens under the same con- 
ditions." This was said in May, 1886, but the point has 
not been squarely decided to this day. The question arose 
in Northern Pacific Railroad Co. v. Walker, 1 argued be- 

1 47 Fed. Rep. 681, 685, 686. That national banks can be classified by them- 
selves for purposes of taxation but cannot be taxed higher than other capital 
of the same class, see Boyer v. Boyer, 113 U. S. 689, 701: " Upon such facts, 
and in view of the revenue laws of the State, it seems difficult to avoid the 
conclusion that, in respect of county taxation of national bank shares, there 
has been, and is, such a discrimination, in favor of other moneyed capital 
against capital invested in such shares, as is not consistent with the legisla- 
tion of Congress. The exemptions in favor of other moneyed capital appear to 
be of such a substantial character in amount as to take the present case out 
of the operation of the rule that it is not absolute equality that is contemplated 
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fore United States Judges Caldwell and Thomas, of the 
Eighth Circuit. In that case lands belonging to railroad 
companies were exempted simply because owned by such 
companies, presenting the converse of a tax law discrimi- 
nating against railroads. It was held that property of 
the same kind and in the same condition, and used for 
the same purpose, cannot be divided into different classes 
for purposes of taxation and taxed by a different rule, 
because it belongs to different owners, whether natural 
persons or corporations. 

In the Illinois Inheritance Tax cases, just decided/ the 
Supreme Court has held that a progressive inheritance tax 
was not in conflict with the Fourteenth Amendment, and 
that inheritances may be classified solely according to 
amount, and each class taxed at a different rate. The tax 
imposed by the Illinois statute was not in itself unrea- 
sonable; the maximum was six per cent on estates 
of over fifty thousand dollars, being the equivalent of 
about one year's income. 8 If the maximum rate could 
be stopped there, no one would complain of graduated 
taxation, but the rate which is reasonable today may be 

by the act of Congress ; a role which rests upon the ground that exact uni- 
formity or equality of taxation cannot in the nature of things be expected or 
attained under any system. But as substantial equality is attainable, and is 
required by the supreme law of the land, in respect of State taxation of na- 
tional bank shares, when the inequality is so palpable as to show that the 
discrimination against capital invested in such shares is serious, the courts 
have no discretion but to interfere." See also the following cases : Mercantile 
Bank v. New York, 121 U. S. 188 ; Davenport Bank v. Davenport, 128 U. S. 
88 ; Bank of Redemption v. Boston, 125 U. S. 60 ; Palmer v. McMahon, 188 U. S. 
000; Aberdeen Bank v. Ghehalis County, 166 U. S. 440; Merchants' Bank v. 
Pennsylvania, 167 U. S. 461 ; Young v. Wempe, 46 Fed. Rep. 854. 

i Magoun v. Illinois Trust & Savings Bank, 170 IT. S. 288 ; but see State r. 
Ferris, 58 Ohio St 814 ; State t>. Gorman, 40 Minn. 282 ; State v. Mann, 76 
Wis. 460 ; Curry v. Spencer, 61 N. H. 624 ; State v. Hamlin, 86 Me. 405 ; Gela- 
thorpe v. Furnell, 51 Pac. Rep. 267; In rt House BUI No. 122, 48 Pac Rep. 585; 
and dissenting opinion of Lathrop, J., in Minot v. Winthrop, 162 Mass. 118, 120. 

• Magoun v. Illinois Trust & Savings Bank, 170 U. S. 288, 285. 
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confiscatory to-morrow. Last year the New York legislar 
ture passed a statute imposing a progressive inheritance 
tax rising to a maximum of fifteen per cent. Governor 
Black vetoed the bill on grounds of broad public policy 
and high statesmanship. A few years ago an act was 
introduced in the Illinois legislature limiting to $500,000 
the amount any person could inherit even from a parent, 
and forfeiting or escheating the surplus to the State, but 
the attempt then failed. Or was it only postponed ? The 
effect of the New York measure, although vetoed, was to 
drive millions of capital out of the State. Many men of 
wealth, justly apprehensive of taxation so unequal and un- 
fair as to amount to confiscation, changed their residences. 
If the best interests of a State are to be consulted, the 
legislature will always levy equal and uniform taxes. Con- 
fidence is the greatest strength of any State, as it is the 
best capital of any business man. Security from social- 
istic and arbitrary taxation is the most essential of all 
elements in a strong and stable government. It is true 
that one can escape from arbitrary state taxation by going 
into some more conservative State ; but surely the neces- 
sity for this extreme step ought to be avoided. There is, 
however, a still more serious danger. The Federal Con- 
gress may constitutionally impose an inheritance tax, for 
such a tax is clearly an excise or duty. 1 Congress has 
power to reach out and tax all inheritances; and, by 
exempting estates or inheritances of twenty thousand 
dollars in value, the great burden of federal taxation 
could be thrown on the richer States of the North. 
From unfair, unequal, destructive federal legislation there 
is no refuge except expatriation. Such a policy would 
drive capital to Canada. The Fourteenth Amendment 

1 Scholey v. Bew, 28 Wall. 831, 840. 
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has failed, at least for the present, to prevent graduated 
state inheritance taxes. It remains to be determined 
whether the requirement of section 8 of Article I. of the 
Constitution that " all duties, imposts and excises " laid 
and collected by Congress "shall be uniform through- 
out the United States," will protect the people from pro- 
gressive federal inheritance taxes. 1 Congress has no power 
to regulate inheritances; it could not prescribe the pro- 
portion that should go to the widow and the children j it 
could not escheat in default of heirs ; it could not ordain 
the division in cases of intestacy. This subject is wholly 
within the exclusive province of the States. The power 
of Congress, therefore, is circumscribed j it can only tax 
inheritances; it cannot regulate them. In this distinc- 
tion, perhaps, we may find protection from federal pro- 
gressive inheritance taxes. 

It is important to bear in mind that while the Supreme 
Court has declined to nullify under the Fourteenth Amend- 
ment a state law imposing a progressive inheritance tax, 
there is no intimation that progressive taxation upon prop- 
erty or individuals or corporations would have been sus- 
tained. On the contrary, in the dissenting opinion, Mr. 
Justice Brewer said : " It seems to be conceded that if this 
were a tax upon property such increase in the rate of tax- 
ation could not be sustained." 2 

Recognizing, as we must, that, under this decision, the 
Fourteenth Amendment does not prohibit the particular 
form of arbitrary and unequal taxation involved in pro- 
gressive inheritance taxes, there still remains the ques- 
tion of public policy to be argued in the forum of public 

1 See discussion in Dos Passos' Inheritance Tax Law, 46-50. 
* Magoun v. Illinois Trust A Savings Bank, 170 U. S. 283, 802 ; see also Inn 
Tot Sang, 75 Fed. Rep. 983, 085. 
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opinion; there still remains the appeal to the ultimate 
tribunal of the public judgment and the more enlarged 
theatre of public discussion. 1 If the arbitrary power does 
exist, it is the duty of the bar to strive to prevent the 
general adoption by the States of this policy, which tends 
so strongly towards socialism and spoliation. The ten- 
dency to impose such taxes must be checked. 2 The coun- 
try will not sanction progressive taxation if public opinion 
be properly directed and enlightened, for the American 
people seldom go wrong if they thoroughly understand 
the tendency and the scope of objectionable measures. 
Constitutions are written in vain and built on shifting 
sands if public opinion be not just and honest, if there be 
no prevalent sense of right and justice, if the spirit of the 
people be not sound and honest and conservative. 8 Char- 
acter, after all, really governs the world in "the working 
of that immutable law of justice, which rules the destinies 

1 Tick Wo v. Hopkins, 118 U. S. 850, 870; Davidson 0. New Orleans, 96 U. S. 
97,104. 

1 In this connection Mr. Justice Miller's famous language In Loan Asso- 
ciation v. Topeka, 20 Wall. 665, 662, is well worth quoting: " It. must be con- 
ceded that there are such rights in every free government beyond the control 
of the State. A government which recognized no such rights, which held the 
lives, the liberty, and the property of its citizens subject at all times to the 
absolute disposition and unlimited control of even the most democratic deposi- 
tory of power, is after all but a despotism. It is true it is a despotism of the 
many, of the majority, if you choose to call it so, but it is none the less a des- 
potism. It may well be doubted if a man is to hold all that he is accustomed 
to call his own, all in which he has placed his happiness, and the security of 
which is essential to that happiness, under the unlimited dominion of others, 
whether it is not wiser that this power should be exercised by one man than by 
many. 19 

"The theory of our governments, state and national, is opposed to the 
deposit of unlimited power anywhere. The executive, the legislative, and the 
Judicial branches of these governments are all of limited and defined powers.* 

" There are limitations on such power which grow out of the essential nature 
of all free governments. Implied reservations of individual rights, without 
which the social compact could not exist, and which are respected by all govern- 
ments entitled to the name." 

• De Tocqueville's Democracy in America, 1. 418. 
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of nations, to their peace or their misery, to their shame 
or to their glory." x As Judge Story said : " Republics are 
created by the virtue, public spirit, and intelligence of the 
citizens." 2 Let the bar instruct public opinion, and the 
people will see to it that progressive taxation secures no 
footing in our States. 

Although many writers and philosophers of the school 
of Rousseau have written in favor of progressive or 
graduated taxation, in order, as some frankly avow, to 
level property and thus force a redistribution of wealth, yet 
thoughtful, practical and broad-minded statesmen and politi- 
cal economists have repeatedly shown that the progressive 
or graduated tax is the most arbitrary form of taxation, 
vicious in principle and dangerous in tendency. 

The rule of our past has been proportional taxation — 
namely, the taxation of all property of the same class on 
the same rate of computation. Where the principle of pro- 
portional or equal taxation is abandoned, no definite rule 
remains. As Mr. Lecky has said in his " Democracy and 
Liberty " : 8 " At what point the higher scale is to begin, or 
to what degree it is to be raised, depends wholly on the 
policy of governments and the balance of parties The 
ascending scale may at first be very moderate, but it may 
at any tL, when Lh taxe, are Quired, ^ made J* 
severe till it reaches or approaches the point of confiscation. 
No fixed line or amount of graduation can be maintained 
upon principle, or with any chance of finality. . . . Grad- 
uated taxation is certain to be contagious, and it is 
certain not to rest within the limits that its originators 
desired." Even those who favor progressive taxes on 

* NicolTs Political Life of oar Time, 1. 22, 262; ii. 204. 

* Story on the Const. 5 ed. ii. 658. See also Thorpe's Const, Hist, of the 
U. S. i. 7. 

* i. 286 et seq. 
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inheritances frankly warn us to be cautious in advocating 
or attempting any general application of the principle, 
and confess that the objections to progression in this 
country may be insuperable if we give heed to the dangers 
it threatens. Many historians and writers show the true 
nature and tendency of progressive taxation. It cannot be 
other than arbitrary j that is to say, there is no rule or 
principle yet discovered by which to control or prevent 
the severest rate, or, indeed, spoliation. Great dangers 
lurk in progressive taxation; it contains the germs of 
confiscation. 1 

1 David A. Wells In North Am. Rev. cxxx. 288-239; Bastable on Public 
Finance, 292-294, 555; Leroy-Beaulieu, Traite d'Economie Politique (1896), iv. 
748-767; Leroy-Beaulieu, Science des Finances, i. 139, 140; Beauregard, Ele- 
ments d'Economie Politique, 818; Stourm, Dlctionnaire d'Economie Politique, 
it 21. In McCulloch on Taxation, published in London In 1845, and for fifty 
years the standard treatise in England on the subject, the author says (pp. 
141 et aeq.) : " It is argued that, in order fairly to proportion the tax to the 
ability of the contributors, such a graduated scale of duty should be adopted 
as should press lightly on the smaller class of properties and incomes, and 
Increase according as they become larger and more able to bear taxation. 
We take leave, however, to protest against this proposal, which is not more 
seductive than It is unjust and dangerous. ... If it either pass entirely over 
some classes, or press on some less heavily than on others, it is unjustly im- 
posed. Government, in such a case, has plainly stepped out of its proper 
province, and has assessed the tax, not for the legitimate purpose of appro- 
priating a certain proportion of the revenues of its subjects to the public 
exigencies, but that it might at the same time regulate the incomes of the 
contributors; that is, that It might depress one class and elevate another. 
The toleration of such a principle would necessarily lead to every species of 
abuse. That equal taxes on property or Income will be more severely felt by 
the poorer than by the richer classes is undeniable; but the same is true of 
every Imposition which does not subvert the subsisting relations among the 
different orders of society. . . . Let it not be supposed that the principle of 
graduation may be carried a certain extent, and then stopped. ... In such 
matters the maxim of obsta prmcipiis should be firmly adhered to by every 
prudent and honest statesman. Graduation is not an evil to be paltered 
with. Adopt it and you will effectually paralyze industry and check accu- 
mulation; at the same time that every man who has any property will hasten, 
by carrying it out of the country, to protect it from confiscation. The savages 
described by Montesquieu, who to get at the fruit cut down the tree, are 
about as good financiers as the advocates of this sort of taxes. Wherever 
they are introduced security is at an end. Even if taxes on income were 
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There can be no doubt that the rate of taxation upon 
selected subjects or classes is in the discretion of the leg- 
islature. The rate may be excessive or unjust, but the 
courts cannot interfere. " The power to tax involves the 
power to destroy." * But, if legislatures are compelled to 
impose equal taxes on all, we have, in a country like ours 
where property is generally distributed, a sufficient protec- 
tion and safeguard against abuse by the majority. Grant, 
however, that the legislatures are free to impose progress 
sive taxes, and the security of property is gone. Concede 
the principle of progression, and there is no limit to the 
injustice a legislature may commit upon the minority. 

The commencement of this dangerous form of taxation 
will be found in the inheritance tax laws of various States. 
The theory upon which these taxes are based is that the 
right to bequeath or inherit is entirely statutory — a 
privilege granted by the legislature — and that, therefore, 
any conditions, however arbitrary, can be imposed. 2 This 
view is erroneous. In the Illinois Inheritance Tax cases 8 
the Supreme Court declared that, even " if the power of 
devise or of inheritance be a privilege, it must be conferred 
or regulated by equal laws." The right of succession, as 

otherwise the most unexceptionable, the adoption of the principle of gradu- 
ation would make them about the very wont that could be devised. The 
moment you abandon, in the framing of such taxes, the cardinal principle of 
exacting from all individuals the same proportion of their income or of their 
property, you are at sea without rudder or compass, and there is no amount 
of injustice and folly you may not commit." 
i M'Culloch v. Maryland, 4 Wheat. 316, 431. 

* Matter of Embury, 19 App. Div. 214, 218. Dos Passos' Inheritance Tax 
Law, 31, cites many authorities to show that the theory of inheritance tax laws 
is that they are not taxes on property but excises or imposts exacted by the 
State upon the right of succession. See the language of Mr. Justice Brown in 
United States v. Perkins, 163 U. S. 625, 628. Also State v. Dalrymple, 70 
Maryland, 204, 290; Wallace v. Myers, 38 Fed. Rep. 184, 186; Magoun v. Illinois 
Trust & Savings Bank, 170 U. S. 283, 288. 

• 170 U. S. 283, 292. 
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long as it exists, as long as it is granted to anybody, rich 
or poor, must be recognized as a property right of pecu- 
niary value and must be granted impartially and by 
general laws : it cannot be granted to those of moderate 
means and denied wholly or partially to those of larger 
means. The acts of grace of a State are not like the 
gifts of a private person, or of an irresponsible despotic 
sovereign who bestows according to his fancy. They are 
solemn laws which must affect impartially and equally all 
persons within their purview. The power of a State to 
prescribe rules for the devolution of property does not 
eliminate or diminish the necessity for equal laws. Those 
who legislate must be made to appreciate, as Locke said 
in his Civil Government, that laws are " not to be varied 
in particular cases, but to have one rule for the rich and 
poor, for the favorite at court and the countryman at the 
plough." 1 Judge Cooley said: "To forbid to an indi- 
vidual or a class the right to the acquisition or enjoyment 
of property in such manner as should be permitted to 
the community at large, would be to deprive them of 
liberty in particulars of primary importance to their 
€ pursuit of happiness/ " * The right of succession, what- 
ever its origin and character, is a property right of im- 
mense value, and while unrevoked, all, rich or poor, are 
entitled to enjoy it impartially under " the equal protec- 
tion of the laws." Special privileges should not, in any 
State of the Union, be granted under any pretense or any 
form of class legislation. 8 

1 Locke, Civil Government, see. 142. 

• Cooley, Const. Lim.,* 393. 

8 The Norwich Gas Light Company v. The Norwich City Gas Company, 25 
Conn. 19, 89. The language of Cooley, J., in deciding that the State of Michi- 
gan had no right to authorize a township to execute and issue bonds for the 
construction of a purely private railroad to be built and run through the town, 
in The People v. Salem, 20 Mich. 462, 486, well expresses the danger of unequal 

9 
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The principles of classification do not inhibit a State 
from placing the property of decedents, or rights of suc- 
cession thereto, in a distinct class for purposes of taxation. 
Having drawn a line between transfers of property inter 
vivos and successions after death, the State may subject 
the latter to further classification in respect of successors. 
Thus, aliens may be singled out for special burdens, or 
excluded altogether; distinctions maybe drawn between 
relatives and strangers, and relatives may be classified 
according to their degrees of kinship to the decedent. 1 
All these classes are definable with regard to relative 
differences and existing distinctions. They are not arbi- 

and class legislation. " But the discrimination by the State between different 
classes of occupations, and the favoring of one at the expense of the rest, 
whether that one be farming or banking, merchandising or milling, printing or 
railroading, is not legitimate legislation, and is an invasion of that equality of 
right and privilege which is a maxim in State government. When the door is 
once opened to it, there is no line at which we can stop and say with confidence 
that thus far we may go with safety and propriety, but no further. Every hon- 
est employment is honorable; it is beneficial to the public; it deserves encour- 
agement. The more successful we can make it, the more does it generally 
subserve the public good. But it is not the business of the State to make dis- 
criminations in favor of one class against another, or in favor of one employ- 
ment agalust another. The State can have no favorites. Its business is to 
protect the industry of all, and to give all the benefit of equal laws. It cannot 
compel an unwilling minority to submit to taxation in order that it may keep 
upon its feet any business that cannot stand alone. Moreover, it is not a weak 
interest only that can give plausible reasons for public aid: when the State 
once enters upon the business of subsidies, we shall not fail to discover that the 
strong and powerful interests are those most likely to control legislation, and 
that the weaker will be taxed to enhance the profits of the stronger.'* 

1 Mager v. Grima, 8 How. 400, 488-4. Chief Justice Taney, delivering the 
opinion of the court, said in this case : u Every state or nation may unquestion- 
ably refuse to allow an alien to take either real or personal property, situated 
within its limits, either as heir or legatee, and may, if it thinks proper, direct 
that property so descending or bequeathed shall belong to the state. In many 
of the States of this Union at this day, real property devised to an alien is lia- 
ble to escheat. And if a State may deny the privilege altogether, it follows 
that, when it grants it, it may annex to the grant any conditions which it sup- 
poses to be required by its interests or policy. ,, See United States v. Pox, 94 
U. S. 315, where a devise of real estate, situated in New York, to the United 
States was held void under the local law. Also United States v. Perkins, 168 
U.S. 626. 



THE EQUAL PROTECTION OF THE LAWS. 131 

trary, and different rates may be imposed upon property 
passing to each class without necessarily denying to suc- 
cessors the equal protection of the laws. If the classifica- 
tion rests upon an intelligible and reasonable foundation, 
it will be upheld provided all in each class selected are 
equally taxed or equally exempted. 

The State may reasonably regulate the right of devise 
and bequest just as it may regulate the transfer or the 
holding of real or personal property, but the power to 
regulate cannot involve the power to escheat or confiscate 
property. The State may designate heirs in case of in- 
testacy, grant full testamentary power, exclude aliens, 
confer rights of curtesy and dower, forbid perpetuities, 
safeguard creditors, declare want of capacity in infants or 
insane persons, and otherwise regulate the holding or dis- 
position of property according to its policy ; but this gen- 
eral power of the State to regulate does not include the 
power to convert such property to public use upon the 
death of the owner, without compensation and in disregard 
of the qlaims of child or widow. 1 Frequent sanction by 
legislative enactment of the right of inheritance or testa- 
mentary disposition is entirely consistent with the claim 
that these rights are natural or fundamental rights which, 
under our system, the States are bound to recognize in one 
form or another. The State may regulate successions to 
property just as it may declare that aliens shall not hold 
property within its borders, and may prescribe the manner, 
the form, the method of transfers inter vivos. Tet no one 
would take the position that this power of regulation — 
for example, as to the conveyance of land or the exclusion 
of aliens or corporations — would enable the State to pass 
a law prohibiting all sales and dispositions of real prop- 

* Hinot v. Winthrop, 162 Mass. 118, 117. 
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erty, or unreasonably and arbitrarily limiting the use of 
property. If a State should attempt to impose arbitrary 
regulations previously unknown, the power would have to 
be denied. A deed may have to be under seal, with cer- 
tain formalities, accompanied by the payment of a stamp 
tax or duty and other reasonable requirements ; all this is 
regulation. But to limit the use of property unreasonably 
and arbitrarily, or to restrain transfers even to resident 
citizens, would be quite a different thing. It would be 
confiscation or spoliation, not regulation. It would be 
depriving a man of property without due process of law ; 
and it would not be legitimate legislation. 

The consideration of this general question of legislative 
power over successions presents two different aspects, 
which should be briefly noticed : the one as to the right 
of inheritance ; the other, as to the power of a testator to 
devise or bequeath his property. 

The right of inheritance, although regulated by statute 
for hundreds of years, is not the creation of statute law. 
It existed among the Anglo-Saxons, and prevailed in 
England long before the Conquest. It was recognized 
and perpetuated in the great charters of English liberty. 
By legal historians ft is treated as " our common law of 
inheritance." 1 It was a customary right prior to any 
statute of which we have record. " The general consent 
of the most enlightened nations has, from the earliest his- 
torical period, recognized a natural right in children to 
inherit the property of their parents." a In the latest au- 
thoritative history of English law, by Pollock and Maitland, 
the authors say that, " in calling to our aid a law of in- 
testate succession, we are not invoking a modern force," 

1 Pollock & Maitland's Hist. Eng. Law, 11. 257. 
• United States v. Perkins, 168 U. S. 626, 628. 
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and that " the time when no such law existed is in strict- 
est sense a prehistoric time." 1 This right of inheritance 
was established in every one of the thirteen original States 
at the time the government was founded. It had existed 
in the colonies and for centuries before in England, and 
has always been exercised and enjoyed by our race. It 
was recognized as a right by the Romans in the Twelve 
Tables. It was a right with the Egyptians. We find it 
everywhere in the Mosaic law, and a distinguished writer 
holds it to be the general direction of Providence.* As 
Chancellor Kent said, "nature and policy have equally 
concurred to introduce and maintain this primary rule of 
inheritance in the laws and usages of all civilized nations/' 3 
The right of children to inherit in the case of intestacy is 
recognized in every State, and always has been. 

The power to devise or bequeath property at will 
developed as a limitation upon the right of inheritance, 
and in order to prevent escheat for want of heirs, and as 
the progress of society or the policy of a country demanded 
more and more absolute powers of ownership. However 
evidenced — whether in statutes or in the old customs and 
the practice of post obit gifts — the power has been recog- 
nized from time immemorial, as an incident of the right of 
property — as a natural right ; and in the United States 
it has been considered a common-law right. It originated 
in custom long before the period of Norman rule in Eng- 
land. It was practised for centuries before the battle of 
Hastings, both in Normandy and in England; it was 
deemed a disgrace to die intestate, for that implied death 
without absolution ; the priest always witnessed the post 
obit gift. Blackstone said that " in England, this power of 

* Hist, of English Law, 1L 237, 248, 267. 
1 Kent, Com., ii. 826; iv. 370. 

* Com. It. 376. 
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bequeathing is coeval with the first rudiments of the law : 
for we have no traces or memorials of any time when it 
did not exist." 1 There is not a civilized — if, indeed, there 
be a barbarous — state in the world to-day, that does not 
recognize the rights of inheritance and of testamentary 
disposition. The dying Indian can dispose of what he has 
accumulated. The savage, all over the world, instinctively 
considers it a natural right at death to dispose of his 
property. It is a right exercised everywhere, subject only 
to the limitation which we all recognize and concede 
— that the government may step in on grounds of public 
poiicy and ordain that Jura! beta « not be dish, 
herited, or that property shall not pass to aliens, or to 
foreign corporations, or to such corporations as it deems 
should not be allowed to hold or accumulate property. 
The State in making such regulations derives its power not 
from the idea that the property escheats and belongs of 
right to it on the death of the decedent, nor from any 
notion that the ownership is in the State, but from that 
suprema lex which justifies every society in reasonably 
protecting itself according to its public policy — a power 
it may exercise as to the property of the living as well as 
of the dead. 

Under our system of constitutional government, no 
legislature has the arbitrary and absolute power to deny 
all right of inheritance or all power of testamentary dis- 
position. Nor have any of the cases held that there was 
any such despotic power, although expressions to that 
effect, obiter and speculative, are to be found. These 
expressions depend upon erroneous assumptions, and were 
made without investigation. No State ever attempted to 
exercise such a power, nor did the British Parliament in 

* Bl. Com., 11 491. 
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its most despotic period ; and no court in this country has 
ever decided that any such arbitrary power existed, for no 
such point was involved. There is, it is true, no authority 
adjudging that inheritance and testamentary disposition 
are natural and fundamental rights which the legislatures 
cannot deny. The reason is obvious; no State ever 
attempted to deny the right. To quote the language of 
Mr. Justice Patterson one hundred years ago : x " Every 
person ought to contribute his proportion for public pur- 
poses and public exigencies; but no one can be called 
upon to surrender or sacrifice his whole property, real 
and personal, for the good of the community, without 
receiving a recompense in value. ... The English history 
does not furnish an instance of the kind; the Parliament, 
with all their boasted omnipotence, never committed such 
an outrage on private property; and if they had, it would 
have served only to display the dangerous nature of un- 
limited authority ; it would have been an exercise of power 
and not of right. Such an act would be a monster in 
legislation, and shock all mankind." 

Another important branch of this question of taxation 
and equal laws is as to exemptions from taxation. The 
power of the state legislatures to grant reasonable exemp- 
tions to individuals has been declared, and also to grant 
exemption to corporations which serve to a greater or 
less extent some public purpose. Reasonable exemptions 
have been upheld in some cases on the ground that the 
expense of collection would exceed the amount col- 
lected, and in other cases as relieving the very poor and 
needy from the burdens of government. Desty, in his 
work on " Taxation," 2 said that the only justification for 
such exemptions is the public policy which seeks " to en- 

1 Van Home's Lessee 0. Dorrance, 2 Dall. 804, 810. * L 088. 
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able the poor man not yet a pauper to escape becoming a 
public burden." As one of the leading cases states the 
rule: "Exemption from taxation should be based only 
on a well-grounded public policy, by which all share in the 
benefits." l Exemption from taxation is but a form of 
class legislation, and it is open to the worst abuses. Its 
legality is capable of being tested by the standard of 
reasonableness; in substance, it involves placing the 
exempted in a specially favored class. Although the 
power to exempt has been said to be of legislative dis- 
cretion, yet its exercise cannot, of course, be arbitrary. 
The legislature may define classes of property or indi- 
viduals that actually exist, but it cannot create them ; it 
cannot classify individuals as such merely according to 
their wealth ; it cannot classify the same property or sub- 
jects simply according to value for taxation at different 
rates. An exception must be reasonable and impartial, 
and be granted to all similarly situated. The exemp- 
tion must tend to subserve some public purpose. Within 
the decisions of the court in analogous cases, an exemp- 
tion "cannot be sustained when special, partial and 
arbitrary." 2 

A tax law which contains arbitrary exemptions cannot 
be termed equal in any sense. All exemptions necessarily 
tend to increase the taxes to be levied on the non- 
exempted. If all property owners could be allowed an 
exemption from ordinary taxes of property worth five or 
ten or twenty thousand dollars, it would free from taxa- 
tion the greater part of the taxable property of every State, 

1 State v. Indianapolis, 60 Ind. 875, 878; National Bank v. Iola, 9 Kan. 
680, 702; Exchange Bank v. Hines, 8 Ohio St. 1, 18, 14; City of New Orleans 
v. Fonrchy, 80 La. Ann. 910, 918; People v. McCreery, 84 Gal. 482, 487. 

1 Caldwell v. Texas, 187 U. S. 692, 698; Cooley, Taxation, 2 ed. 215; Orr 
p. Baker, 4 Ind. 86, 88; State v. Indianapolis, 69 Ind. 875, 877. 
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and of necessity impose a much heavier burden on the 
non-exempted. A very high and unjust rate must then be 
imposed on those not equally favored with exemption. 

It is sometimes suggested that there is no inequality or 
discrimination if the same exemption be granted to each 
person, rich or poor. This is sheer sophistry. Such an 
argument would sustain an act, for example, which 
exempted from a property tax farms or other property, 
of the value of twenty or fifty or one hundred thousand 
dollars, and imposed all the burdens of government and 
taxation upon those who owned more valuable property, 
because the exemption was allowed to all and conse- 
quently was equal. The result would be that the whole 
burden of the taxes at confiscatory rates would have 
to be imposed upon the few rich. Perhaps it sounds 
plausible to argue that there is no discrimination, no 
inequality, if the same exemption be allowed to all alike ; 
but there should be no difficulty in exploding so fallacious 
a proposition. Such a tax law is but a pretense of equal- 
ity; it lacks the essence of legitimate legislation. If 
exemptions can be sustained on any such ground, when 
the true intention, motive and purpose of the legislature 
are obviously to exempt the majority of voters and 
property owners, and to enable the law-makers to single 
out the few rich for the benefit of the many — if exemp- 
tions can thus be granted and all property owners of 
moderate means relieved of taxation and the whole bur- 
den of government thrown on the few rich, then there 
is no real security for property and the pledge of the protec- 
tion of equal laws is empty and delusive. We should be 
as much at the mercy of legislatures and would suffer as 
bitterly therefrom as France suffered from her National 
Assembly when, during the Revolution, it practically 



138 THE FOURTEENTH AMENDMENT. 

taxed at one hundred per cent, and thus confiscated, what 
they were pleased to call the " superfluous." 

There is a scheme of public policy inspiring these forms 
of tax legislation, a motive prompting these exemptions and 
this beginning of progressive taxation. Certain writers 
and philosophers, as well as the socialists, are not at all 
satisfied with the distribution of wealth as they find it in 
the world to-day. They would remodel society, level for- 
tunes, limit acquisitions, redistribute wealth. They argue 
that this should be commenced by limiting inheritances or 
testamentary dispositions or by taxing the large fortunes 
so as to force redistribution. Chancellor Kent refuted 
these writers in his Commentaries, and showed that hu- 
man society would be in a most unnatural and miserable 
condition if it had been instituted or could be reorgan- 
ized upon the basis of such speculations, and that, as 
long as society is constituted as it is, the right of acqui- 
sition and of property ought to be sacredly protected. In 
one of his eloquent passages he said: "the legislature 
has no right to limit the extent of the acquisition of 
property, as was suggested by some of the regulations in 
ancient Crete, Laced&mon, and Athens ; and has also been 
recommended in some modern Utopian speculations. A 
state of equality as to property is impossible to be main- 
tained, for it is against the laws of our nature ; and if it 
could be reduced to practice, it would place the human 
race in a state of tasteless enjoyment and stupid inactivity, 
which would degrade the mind and destroy the happiness 
of social life." * 

The history of every country has proved that no 
better device could be imagined for checking indus- 
trial progress than any such policy of veiled confis- 

1 Kent's Com. 14 ed., ii. 819, 327, 828. 



THE EQUAL PROTECTION OF THE LAWS. 139 

cation tending toward state ownership which excessive 
exemptions involve. As Nicholson admonishes us in his 
work on " Historical Progress and Socialism " : * " It 
would be to introduce a creeping paralysis; and, when 
the time was considered ripe for taking over the land and 
capital, the land would be a wilderness, and the capital 
old iron." 

Nor is redistribution of wealth or equalization of prop- 
erty a legitimate consideration of public policy in any 
form of tax laws. Twenty-three years ago, in the famous 
Seed case, Mr. Justice Brewer, speaking from the bench 
of the Supreme Court of Kansas 2 said, in language so 
applicable to the present discussion : " Such taxation 
would be simply an attempt on the part of the State to 
equalize the property of its citizens. . . . The mere men- 
tion of these questions suggests the dangers which would 
follow the adoption of this as a rule of public conduct." 

I regret that it is impossible to discuss this subject of 
taxation at greater length. No more can be done than to 
suggest lines of thought and study. 

In considering these problems of taxation, we must 
bear in mind that the science of government and the prin- 
ciples of taxation are intimately connected and interwoven. 
The highest attribute of the sovereignty of governments 
is the taxing power ; when we discuss it we enter the realm 
of practical statesmanship and of the higher politics of 
which the object is the happiness of mankind. The power 
to tax is not only the strongest and most pervading of all 
powers of government, but is the most liable to abuse. In 
exercising it, legislatures should be controlled by consid- 
erations of politics in the grandest and highest signification 

* 1804, p. 32. 

1 The State v. Osawkee Township, 14 Kan*. 418, 422, 427. 
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of the term. In the service of politics thus presented, they 
should apply the great principles of government which 
rest upon solid foundations of truth, justice and equality. 
The true statesman and patriot must recognize that there 
can be no stability or progress where there*, is no security 
or confidence, and that these can never exist under a 
government which imposes unequal taxes. 

Expediency or prejudice may hereafter prompt 
attempts at progressive taxes, or tax laws exempting 
those of moderate means; but we shall pay a fearful 
price if we introduce any such principle into our legis- 
lation. Equality of burden, by making every man 
according to his means a contributor to the expenses of 
the State, is one of the most wholesome things in our civil 
\ institutions. It is the contributing citizen who is the 
watchful citizen. The people would care little what ex- 
penditures were made by the legislature if the entire 
amount could be levied upon twenty wealthy men in the 
State. The best assurance of watchful care and interest 
and vigilance in our institutions — the best assuranoe 
Q\ of honesty, integrity and economy in public expenditure 

— is in a wide distribution of the burdens of taxation. 
The man who pays watches ; and the smaller his means, 
the more closely and vigilantly does he observe public 
expenditure. 

If progressive or unequal taxes are permitted, the time 
cannot be distant when the majority of the voters will 
confiscate private property under the cloak or pretense of 
taxation and the worst follies and crimes of history be re- 
peated. Our supreme danger is in the tyranny of major- 
ities where one class or section of the country will vote 
taxes for the others to pay. The bar can never be called 
upon to perform a duty of more vital and comprehensive 



I 
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interest to tHe nation and the States — to the future 
security of American institutions — than that of prevent- 
ing the adoption throughout the country of so dangerous 
a policy as that embodied in progressive taxation or 
exemptions. 

In the requirement of equality of taxation — that is, of 
impartial imposition for public purposes by equal laws — 
we have a principle which is safe for the people and safe 
for the government, state or national. Let each citizen 
contribute his share up to the full measure of the require- 
ments, the necessities, the emergencies of the State, even if 
it shall take all ; but let those legislating feel the practical 
and just check and restraint which must result from the 
rule that all must be taxed impartially and equally accord- 
ing to their means. If the power to tax thus exercised 
leads to destruction, the destruction will be submitted to 
because equal and not of selected individuals. The State 
should not discriminate against the few rich in favor of 
the many of moderate means ; it should not sacrifice or 
spoliate the property of one — the lowliest or the richest 
— for the benefit of others. 

The observance of the principle of equality in the past 
has built up a great and prosperous nation. Security of 
property rights and confidence in the impartial adminis- 
tration of the laws have been the true source of a prosper- 
ity which is the wonder and the envy of the world. The 
principle of equality has given us stability and immense 
effective force. Whatever temporary local interest or prej- 
udice or blindness may be, the people will inevitably real- 
ize that the disregard of the principle of equality is in 
conflict with their own vital and permanent welfare and 
cannot be tolerated if we are to remain a free people under 
the rule of constitutional guaranties restraining all arbi- 
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trary and despotic exercise of the powers of government. 
To quote Burke's language, we must appreciate that, 
" in this sense, the restraints on men, as well as their lib- 
erties) are to be reckoned among their rights." 1 

i Burke's Works, " Reflections on the Revolution in France," little, Brown 
& Co's. Am. ed., iii. 810. 



LECTURE V. 

OF THE KULES OF PRACTICE. 

T T is impossible to examine the decisions of the Supreme 
-*• Court of the United States upon questions arising 
under the Fourteenth Amendment without being impressed 
with the necessity of closely observing and conforming to 
the system of practice which the court has built up in its 
long history. The rules of practice are of such impor- 
tance and affect so directly and vitally the result of litiga- 
tion in that court that they may almost be said to be of 
the very substance of the remedies there administered. 
The strictest attention to this procedure is essential to the 
proper presentation of a case for review. A failure to 
observe the rules may not only cause delay and disadvan- 
tage, but often may altogether defeat the aggrieved party 
or deprive him of an adequate remedy by postponing an 
adjudication on the merits until too late to be of any 
practical benefit. 

If we consider the cases during the last five years, 
covering twenty-one volumes, from 150 to 170 United 
States Reports, we may appreciate how essential it is to 
understand and follow the rules of practice. In these 
twenty-one volumes there are decisions in one hundred 
and fifty-six cases where the appeals or writs of error 
were dismissed. Ninety-eight of these cases were dis- 
missed on points of practice. Fifty-six were dismissed 
for lack of requisite jurisdictional facts; and in ten of 
these cases the jurisdictional defects were of such a nature 
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as to make the question really one of practice. The 
remaining two cases were dismissed on grounds involving 
both jurisdiction and practice. In fact, a majority of the 
cases fail because of ignorance or carelessness on the part 
of those preparing the records or conducting the proceed- 
ings in the courts of original, jurisdiction. It has been 
stated as an established fact that fifty-three per cent of 
the cases decided by all the courts of review in the United 
States turn upon questions of procedure which in no way 
go to the merits of the case. 1 

In order to secure the benefit of the provisions of the 
Fourteenth Amendment, it is essential to have an exact 
technical knowledge of the machinery of the tribunals 
which administer and expound the Constitution. It is 
not too much to say that an intimate acquaintance with 
the various regulations and distinctions of practice is of 
as much importance as knowledge of the principles of con- 
stitutional law. The remarks of Mr. Stephen in relation 
to the science of pleading may well be applied to the 
system of practice which regulates the proceedings of 
the Supreme Court. He said: "The system known by 
the name of pleadings is of remote antiquity in its origin, 
and has been gradually moulded into its present form by 
the wisdom of the successive ages. Its great and exten- 
sive importance in legal practice has long recommended 
it to the early and assiduous attention of every profes- 
sional student. Nor is this its only claim to notice, for 
where properly understood and appreciated it appears to 
be an instrument so well adapted to the ends of distribu- 
tive justice, so simple and striking in its fundamental 
principles, so ingenious and elaborate in its details, as 
fairly to be entitled to the character of a fine juridical 

* 58 Alb. L. J. 321, 822 ; 1 Bice, Evidence, preface, 6. 
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invention." * These words are equally true of the logical 
and consistent decisions by which the Supreme Court has 
defined and administered its jurisdiction. In this lecture 
I shall attempt to state the points of practice ordinarily 
presented in litigation in cases arising under the Four- 
teenth Amendment ; and so far as practicable, I shall use 
the exact language of the leading decisions. 

The original jurisdiction of the Supreme Court is quite 
limited, and is at the present time of comparatively little 
practical importance to us. Constitutional questions such 
as have been considered in these lectures are brought to 
that court in its appellate capacity. Causes come to the 
Supreme Court for review from two sources: from the 
state courts and from the inferior federal courts. 

The jurisdiction of the Supreme Court to review the 
judgments or decrees of state courts is regulated by sec- 
tion 709 of the Revised Statutes of the United States. 
This section reads as follows, eliminating provisions not 
relating to the present subject: 

" Sec. 709. A final judgment or decree in any suit in the high- 
est court of a State, in which a decision in the suit could be had, 
• . . where is drawn in question the validity of a statute of, or an 
authority exercised under, any State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, 
and the decision is in favor of their validity ; or where any title, 
right, privilege, or immunity is claimed under the Constitution, or any 
treaty or statute of, or commission held or authority exercised under, 
the United States, and the decision is against the title, right, privilege, 
or immunity specially set up or claimed, by either party, under such 
Constitution, treaty, statute, commission, or authority, may be re- 
examined and reversed or affirmed in the Supreme Court upon a writ 
of error. The writ shall have the same effect as if the judgment or 
decree complained of had been rendered or passed in a court of the 
United States. . . . The Supreme Court may reverse, modify, or 
affirm the judgment or decree of the state court, and may, at their 

1 Stephen, Pleading, 2. 
10 
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discretion, award execution, or remand the same to the court from 
which it was removed by the writ." 

The questions arising under this section may be grouped 
under four heads, namely: (1) as to the highest state 
court ; (2) as to what constitutes a final judgment or 
decree ; (3) as to when and how the federal question is 
properly presented ; and (4) as to the method of review by 
writ of error. 

1. As to the highest state oourt — It will be observed that 
the language of the statute does not limit the issuing of the 
writ of error to the highest court of a State, but that the 
writ may issue to the highest court " in which a decision 
in the suit could be had." Accordingly where, under the 
local practice and procedure, no appeal lies to the highest 
court of the State, the writ may issue from the Supreme 
Court to one of the inferior state courts. 1 The amount 
involved may be small and preclude appellate jurisdiction 
of the highest court of the State ; but, as is important to 
bear in mind, no matter how small the invasion of a con- 
stitutional right, the privilege of appeal to the supreme 
judicial tribunal of the country is open and available, even 
from the judgment of a justice of the peace. 8 When the 
highest court of a State has dismissed an action for want 
of jurisdiction, or has declined to issue a writ of error or 
to allow an appeal]* it has been held that the writ should 
run to the intermediate court /or the court of original 
jurisdiction as the case may her 

1 Downham v. Alexandria, 9 Wall. 659. 

• Downham v. Alexandria, 9 Wall. 669; Miller ». Joseph, 17 Wall. 656. 

• Bigelow v. Forrest, 9 Wall. 839, 847; Gregory v. McVeigh, 28 Wall 294. 
i The refusal to grant the appeal must appear. " We are not to assume that an 
' appeal would not have been granted if applied for. The record must show 

its refusal." Fisher v. Perkins, 122 U. S. 522, 527; Clark v. Pennsylvania, 
128 U. S. 395. 

• Stanley v. Schwalby, 162 U. S. 255, 269; Great Western Telegraph Co. t. 
Burnham, 162 U. S. 339, 342, citing McComb, Ex'r, v. Commissioners, etc., 91 
U. S. 1; Bacon v. Texas, 163 U. S. 207, 215. 
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Where the highest court of a State reverses the judg- 
ment of an inferior court and remands the case for further 
proceedings, and the inferior court then proceeds to ren- 
der final judgment, an appeal cannot be taken from this 
latter judgment to the Supreme Court, but the case must 
first be carried again to the highest court in the State, and 
an appeal taken from that court to the Supreme Court, 
although the highest court of the State may not re-examine 
the case upon the merits at all. 1 

The writ of error from the Supreme Court can only 
issue to the court where the record is found, and it has, 
therefore, been ruled that where, by the practice pre- 
vailing in the state courts, the record itself has been 
returned with the appellate court's decision to the court 
of original jurisdiction, the writ should run to the latter 
court. Under such circumstances, the state appellate 
court would have no record to return in compliance with 
the writ ; nor, perhaps, would that court have power to 
execute the mandate from the Supreme Court in case of 
a reversal of its ruling. It must be admitted that the 
decisions exhibit some lack of uniformity upon this point. 9 

2. As to what constitutes a final judgment or decree. — A final 
judgment or decree is one which leaves nothing judicially 
to be determined between the parties in the trial court. 8 

'* McComb, Ex'r, v. Commissioners, etc., 91 U. S. 1; Rice v. Sanger, 144 
U. S. 197; Union Mutual Life Ins. Co. p. Kirchoff, 160 U. S. 374, 378; Great 
Western Telegraph Co. v. Burnham, 162 U. S. 339, 842, 845. 

* Gelston ». Hoyt, 3 Wheat. 546; Atherton p. Fowler, 91 U. S. 143, 146; 
Polleys v. Black River Co., 113 U. S. 81; McClellan v. Chipman, 164 U. S. 847; 
N. Y., N. H. and H. Railroad v. New York, 165 U. S. 62a 

» Bostwick 0. Brinkerhoff, 106 U. S. 3 ; Grant v. Phoenix Ins. Co., 106 U. S. 
429; St. L., I. M. & S. R. R. Co. v. Southern Ex. Co., 108 U. S. 24; Ex parte 
Norton, 108 U. S. 237; Winthrop Iron Co. 0. Meeker, 109 U. S. 180; Mower v. 
Fletcher, 114 U. S. 127; Lewishurg Bank v. Sheffey, 140 U. S. 445, 452. After 
petition for removal has been properly made in the state court and denied, the 
petitioner does not waive any rights by continuing to contest the suit in the 
state court, and may afterward review the error that may have been committed 
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It must terminate the controversy between all necessary 
parties upon the merits, 1 and finally dispose of the sub- 
ject matter of the litigation. The principal test is that 
the judgment is final, if, in case of an affirmance, the 
court below would have nothing to do but to execute the 
judgment it had already rendered. It is, however, not 
necessary that the result below be evidenced by a technical 
judgment. It is sufficient if it be a final determination in 
some form of judicial proceeding. 2 

The term " decree " is used with reference to suits in 
equity. It is sometimes very difficult to determine whether 
a decree has the character of finality for purposes of appeal. 
No such difficulty exists in the case of a judgment at law. 
Probably no question of equity practice has been the sub- 
ject of more frequent discussion in the Supreme Court than 
the finality of decrees. It has usually arisen upon appeals 
taken from decrees claimed to be interlocutory, but it has 
occasionally happened that the power of the court to set 
aside such a decree at a subsequent term has been the sub- 
ject of dispute. The cases are not altogether harmonious. 
It is clear that a decree is final, notwithstanding a reference 
to a master to execute the decree by a sale of property or 
otherwise, as in the case of the foreclosure of a mortgage. 3 
If the decree of foreclosure and sale leave the amount 
due upon the debt to be determined, or the property, 

in the Supreme Court. Powers v. Chesapeake & Ohio Railway, 169 U. S. 9% 
102. Orders remanding causes to state courts or denying motions to remand 
are not final judgments. Joy v. Adelbert College, 146 U. S. 855, 867 ; Bender 
v. Pennsylvania Company, 148 U. S. 502. See also Luxton v. North River Bridge 
Co., 147 U. S. 837 ; Texas & Pacific Railway Co. t>. Gentry, 168 U. S. 858, 868. 

1 Pacific R. R. v. Ketchum, 101 U. S. 289; Dainese t>. Kendall, 119 U. S. 53; 
Meagher v. Minnesota Thresher M'fg Co., 145 U. S. 608, 610 ; Hohorst v. 
Hamburg-American Packet Co., 148 U. S. 262, 264; Bank of Rondout v. Smith, 
166 U. S. 830, 885 ; The Three Friends, 166 U. 8. 1. 

8 Memphis v. Brown, 94 U. S. 715; Davles v. Corbin, 112 U. S. 86. 

• Ray v. Law, 8 Cranch. 179; Bronson v. Railroad Company, 2 Blade, 524; 
Green v. Fink, 108 U. S. 518 ; Lewiaburg Bank v. Sheffey, 140 U. S. 445. 
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which is to be sold, to be ascertained and defined, it is not 
final. 1 A like result follows if it merely determine the 
validity of the mortgage, and, without ordering a sale, 
direct the case to stand continued for further decree upon 
the coming in of the master's report. 3 It is equally well 
settled that a decree in admiralty determining the ques- 
tion of liability for a collision or other tort, or in equity 
establishing the validity of a patent and referring the case 
to a master to compute and report the damages, is merely 
interlocutory. 8 The general rule is that, if the court 
make a decree fixing the rights and liabilities of the 
parties, and thereupon refer the case to a master for a 
ministerial purpose only, and no further proceedings in 
court are contemplated, the decree is final ; but, if it refer 
the case to him as a subordinate court and for a judicial 
purpose, as to state an account between the parties upon 
which a further decree is to be entered, the decree is not 
final. 4 So, a decree is not final which directs a perpetual 
injunction and orders an accounting with a view to a 
decree for damages. 5 But even when an account is 
ordered taken, if such accounting be not asked for in the 
bill, and be directed simply in execution of the decree, and 
such decree be final as to all matters within the pleadings, 
the decree will nevertheless be regarded as final. 6 

1 Railroad Company v. Swasey, 28 Wall. 405; Grant v. Phoenix Ins. Co., 
106 U. S. 429; Louisiana Bank v. Whitney, 121 U. S. 284; Parsons v. Kobinson, 
122 U. S. 112; Lodge v. Twell, 186 U. S. 282; 

* Railroad Company v. Swasey, 28 WalL 406 ; Parsons v. Robinson, 122 U. S. 
112. 

* The Palmyra, 10 Wheat. 602 ; Chaoe v. Vasquez, 11 Wheat. 429 ; Mont- 
gomery v. Anderson, 21 How. 886; Humiston 0. Stainthorp, 2 Wall. 106; 
Thomson v. Dean, 7 Wall. 842. 

* Lodge v. Twell, 186 U. S. 282, 286. 

* Keystone Iron Co. 0. Martin, 182 U. S. 91, 98; Winters v. Ethell, 182 U. 8. 
207, 210. 

6 Whiting v. The Bank of the United States, 13 Pet. 6; Michond v. Girod, 
4 How. 608 ; Forgay v. Conrad, 6 How. 201. 
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The rule is practically universal that, when the case is 
remanded by the appellate court to the court below for 
further, judicial proceedin gs in confor mity with th eopin- 
ionjrf Jiifi-^ppfiUate c ourt, th e judgment qr_decree of the 
appellate court is not JLnal. Until such proceedings are 
had, the rights of the parties cannot be said to be fixed in 
any final sense so as to give the Supreme Court jurisdic- 
tion of an appeal. 1 The rule is so strict that, where the 
judgment of the highest court of a State reversed the judg- 
ment of an inferior court overruling a demurrer, on the 
ground that the demurrer was well taken, and remanded 
the cause for further proceedings, it was held not to be a 
final judgment, and the same was held where the judg- 
ment of the highest state court affirmed an order over* 
ruling a demurrer, with leave to answer over. 3 

3. As to railing the federal question. — By section 709 the 
jurisdiction of the Supreme Court to review the decisions 
of the state courts is circumscribed. There can be a re- 
examination by the Supreme Court only where the decision 
of the state court is in favor -of. the state st&tut eor au thor- 
ity, or where the decision is against the right, title, privilege 
or immunity under the Federal Constitution specially set 
up or claimed by either party. In one of the cases the 
Supreme Court said: "The federal question may have 

1 Brown v. Baxter, 146 U. S. 610; Union Mutual Life Ins. Co. v. Kirchoff, 
160 U. S. 874; Hollander v. Fechheimer, 162 U. S. 326, 828. 

» Brown v. The Union Bank of Florida, 4 How. 465 ; Tracy v. Holcomb, 24 
How. 426; Moore v. RobbinB, 18 Wall. 588; McComb, Ex'r, v. Commissioners, 
etc, 91 U. S. 1 ; DaviB v. Crouch, 94 U. S. 514 ; Meagher v. Minnesota Thresher 
M'f g Co., 145 U. S. 606, 610 ; Werner v. Charleston, 151 U. S. 860 ; Great 
Western Telegraph Co. v. Burnham, 162 U. S. 839, 841. As to the finality of 
decrees for costs, Bee Elastic Fabrics Co. v. Smith, 100 U. S. 110 ; City Bank of 
Fort Worth v. Hunter, 152 U. S. 512, 516; DuBoIb v. Kirk, 158 U. S. 58; 
Citizens' Bank v. Cannon, 164 U. S. 819. An appeal cannot be taken from a 
decree for costs alone ; but where the appeal is taken on other grounds, the 
court may consider whether costs were properly awarded. 
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been erroneously decided. It may be quite apparent to 
this court that a wrong construction has been given to the 
federal law, but if the right claimed under it by plaintiff 
in error has been conceded to him, this court cannot enter- 
tain jurisdiction of the case, so very careful is the statute, 
both of 1789 and of 1867, to narrow, to limit, and define 
the jurisdiction which this court exercises over the judg- 
ments of the state courts." 1 The object of the section was 
not to give a right of review wherever the validity of a 
state statute was drawn in question, but to prevent the 
courts of the several States from impairing the benefit / 
of the Constitution by denying constitutional rights. 3 ' 
When the construction or decision of the state court is 
favorable to the constitutional right, the same reason or 
necessity does not exist for a review by the Supreme 
Court. Yet it is to be regretted that this appellate juris- 
diction should thus be limited in cases involving federal 
questions, for, although it is of course true that the state 
courts are equally bound to administer and obey the 
Federal Constitution, 8 it is desirable that there should be 
uniformity of decision under provisions of the Constitution. 
State courts have held statutes to be in conflict with the 
Fourteenth Amendment in cases which, if they had been 
appealable by the State itself to the Supreme Court, 
would have resulted in a different decision in that court. 4 
It has happened that state courts have held statutes to con- 
flict with the Fourteenth Amendment, and that subse- 
quently in other cases presenting the same point, the 



J Murdock r. City of Memphis, 20 Wall. 590, 626. 



United States v. Lynch, 187 U. S. 280 ; Missouri v. Andriano, 138 U. S. 496; 
Belden v. Chase, 160 U. S. 674. 

» Robb v. Connolly, 111 U. S. 624, 687; Cook v. Hart, 146 U. S. 188, 196. 

« State v. Mann, 76 Wis. 469 ; Curry v. Spencer, 61 N. H. 624. Compare with 
Magoun 0. Illinois Trust 6 Savings Bank, 170 U. S. 283. 
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Supreme Court has arrived practically at a contrary 
conclusion. In other cases, the state courts have upheld 
the state statute in question or denied the federal right 
merely to enable the case to be appealed. Many instances 
might be cited to emphasize this point, and to show the 
desirability of permitting the State to appeal to the 
Supreme Court and thus secure an authoritative decision 
by the only court that can finally determine such 
questions. 

The validity of a state statute is said to be drawn in 
question within the meaning of section 709 whenever the 
power to enact it, as its terms read, or are made to read 
by construction, is fairly open to denial. 1 The validity is 
not drawn in question every time rights claimed under a 
statute are controverted, nor is the validity of an author- 
ity drawn in question every time an act done by such 
authority is disputed. 8 Something more than the bare 
assertion of an authority under a State is essential to 
the jurisdiction of the Supreme Court. The case must 
directly and necessarily involve a judicial inquiry into, 
and determination of, the validity or extent of the alleged 
authority under the limitations of the Federal Constitu- 
tion. In many cases the question of the existence of an 
authority is so closely connected with the question of 
its validity that the court will not undertake to separate 
them, and in such cases the question of jurisdiction will 
not be considered apart from the question upon the merits. 8 
\ Where, however, the single question is not as to the validity 

„- but as to the existence of aii authority, there is no jurisdic- 

V* ' ' -"' "' ' 

y * Bait. & Pot. Railroad v. Hopkins, 180 U. S. 210 ; Miller v. Cornwall Rail- 

road Company, 168 U. S. 181, 188. 

' Ferry *. Xing County, 141 U. S. 668, 678; South Carolina v. Seymour, 158 
U. S. 858, 860. 

• Millingar v. Hartupee, 6 Wall. 258, 261, 262. 
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tion of the writ of error. 1 The word " authority " in the 
statute stands upon the same footing with " treaty " and 
" statute "j 2 and it was undoubtedly intended to reach 
the action of executive officers. 

The most important point in practice is the proper 
method of raising the federal question so as to come 
within the scope of the language of section 709, which 
requires that the validity of a statute be drawn in ques- 
tion or that the title, right, privilege or immunity be 
"specially set up or claimed." 

A real and not a fictitious question is essential to the 
jurisdiction. 8 The bare averment of a federal question is 
not sufficient. 4 The claim of a right under the Constitu- 
tion must not be wholly without foundation. Otherwise a 
federal question might be set up in almost any case, and the 
jurisdiction of the Supreme Court invoked simply for 
the purpose of delay. The Supreme Court has said that 
the word " specially " in this statute is the equivalent of ( 
" unmistakably " 5 and " duly." The only safe course is to { 
draw the validity of the statute in question, or set up and , 
claim the right under the Fourteenth Amendment in the 
first pleading filed. 6 The allegation of the federal ques-- 
tion should be drawn explicitly and distinctly, in order 
that there shall be no possible ambiguity, and that the 
Supreme Court can see from the pleading that the very 

1 Norton v. Shelby County, 118 U. S. 426, 440; Baldwin v. Kansas, 129 U. & 
52, 57; Leeper p. Texas, 189 U. S. 462, 467. 

' Bait. & Pot. Railroad ». Hopkins, 180 U. S. 210, 224. 

1 Hamblin v. Western Land Company, 147 U. S. 531. 

4 New Orleans v. K. O. Water Works Co., 142 U. S. 79; Kaukauna Co. v. 
Green Bay <fec. Canal, 142 U. S. 254. 

• Oxley Staye Company v. Butler County, 166 U. S. 648, 656. 

6 Kipley v. Illinois, 170 U. S. 182, 187. See California Bank v. Kennedy, 
167 U. S. 362, 865, where the federal question was raised in the answer, in 
the grounds of the motion for a new trial and in the specifications of error in 
the state supreme court. 
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constitutional point sought to be reviewed was actually 
presented. 1 The jurisdiction to re-examine the final judg- 
ment of a state court cannot arise from inference. 9 It must 
be made to appear on the face of the record so distinctly 
and positively as to place it beyond question that the party 
bringing the case to the Supreme Court from a state court 
intended to assert and did specially set up or claim the 
federal right at the proper time and in the proper way. 8 
It matters not that the enforcement of the statute must 
have operated to deprive the plaintiff in error of a consti- 
tutional right. If no such claim was specifically and prop- 
erly made below, the Supreme Court can afford no relief. 4 
It was long ago held that, where it was objected in the 
state courts that an act of the State was unconstitutional 
and void, the objection only raised the question whether 
the state legislature had the power under the state consti- 
tution to pass the act, and did not present any point under 
the Constitution of the United States. 8 
* The federal question must be raised before the entry of 
final judgment in the state court ; 6 it cannot be raised for 
the first time in the petition to the Supreme Court for the 
writ of error, for the petition forms no part of the record 
upon which action is taken in that court j^ and it is equally 

1 Sayward v. Denny, 168 U. S. 180; Winona & St. Peter Land Co. v. Minne- 
sota, 169 U. S. 626; compare Winona & St. Peter Land Co. v. Minnesota, 159 
U. S. 640 ; Oxley Stave Company v. Butler County, 166 U. S. 648, 656. 

' Powell v. Brunswick County, 150 U. S. 488, 439; Louisville <fc Nashville 
B'd v. Louisville, 166 U. S. 709. 

* Oxley Stave Company v. Butler County, 166 U. S. 648 ; Levy v. Superior 
Court of San Francisco, 167 U. S. 175. 

* Miller v. Cornwall Bailroad Company, 168 U. S. 131; Kipley v. Illinois, 
170 U. S. 182, 186. 

P Ibid. Compare Spencer v. Merchant, 126 17. S. 345. 

/« Simmerman v. Nebraska, 116 U. S. 64; Morrison p. Watson, 164 U. S. Ill, 
115 ; Fowler v. Lamson, 164 U. S. 252, 266. 

/ 7 Manning v. French, 133 U. S. 186; Butler v. Gage, 138 U. S. 52; Leeper v. 
•Nxas, 189 U. S.462; California Powder Works v. Davis, 151 U. S. 889; Miller v. 
Texas, 153 U. S. 535. 
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unavailing to set up the constitutional right for the first time 
in the assignment of errors in the Supreme Court. 1 Nor 
will it answer to raise the question for the first time upon a 
petition for a rehearing in the highest state court, 2 or to 
present the point in the briefs or arguments of counsel.* ^ 
The certificate of the state court as to the fact that the 
federal question was duly raised, while always regarded 
with respect by the Supreme Court, cannot confer juris- 
diction upon it to re-examine the judgment below, unless 
the statute was duly drawn in question, or the federal 
right was specially set up or claimed, at the proper time 
and in the proper way. 4 Such certificate cannot cure the 
omission in the record of due proof of the raising of the 
federal question; 8 but it may, nevertheless, be used to 
make more certain and specific what may be too general 
and indefinite in the record, or to render clear what may 
be ambiguous. 6 Wherever by statute or settled practice 
in a State the opinion of its highest court is a part of the 
record, the Supreme Court may examine that opinion for 
the purpose of ascertaining the grounds of the judgment. 7 

1 Missouri Pacific Eailway 0. Fitzgerald, 160 U. S. 666, 676; Fowler v. Lam- 
son, 164 U. S. 262. 

8 Texas Ac. R'y Co. ». Southern Pacific Co., 187 U. S. 48; Caldwell 0. Texas, 
187 U. S. 602; Butler v. Gage, 138 U. S. 62, 66; Leeper v. Texas, 189 U. S. 462, 
468; Bushnell v. Crooke Mining Co., 148 U. S. 682, 689; Loeber v. Schroeder, 
149 U. S. 680: Duncan v. Missouri, 162 U. S. 877, 888 ; Sayward v. Denny, 1Q8 
U. S. 180 ; Pirn v. St. Louis, 166 U. S. 273; Miller v. Cornwall Railroad Com- 
pany, 168 U. a 131 ; see also Fowler v. Lamson, 164 U. S. 262; Wade v. Lawder, 
166 U. S. 624. 
1/ • Zadig p. Baldwin, 166 U. S. 486. See Castillo v. McConnico, 168 U. S. 674. 

* Railroad Co. v. Rock, 4 Wall. 177, 180; Parmelee v. Lawrence, 11 Wall. 
86, 39; Brown v. Atwell, 92 U. S. 827, 880; Felix v. Scharnweber, 126 U. S. 
64; Johnson v. Risk, 187 U. S. 800; Roby v. Colehour, 146 U. S. 168; Powell v. 
Brunswick County, 160 U. S. 488; Newport light Co. v. Newport, 161 U. S. 
627; Dibble v. Bellingham Bay Land Company, 168 U. S. 63. 

* Powell v. Brunswick County, 160 U. S. 438, 489. 

* Parmelee v. Lawrence, 11 Wall. 86. 

7 N. O. Waterworks v. La. Sugar Co., 126 TJ. S. 18 ; Ereiger v. Shelby Ball* 
road Co., 125 TJ. & 89, 44; Egan v. Hart, 166 TJ. S. 188, 189. 
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Under the eighth rule of the Supreme Court all opinions 
are required to be returned mth the record. 

Although the only safe practice, as already intimated, is 
to set up or claim the federal right or draw the validity of 
the statute in question in the very first pleading, the Bu- 
rt preme Court has permitted a looser rule ; and, if the right 
| be unmistakably set up or claimed before final judgment 
i in the state court, it will be deemed to have been properly 
\ raised. Thus, in a very important condemnation proceed- 
ing in Illinois, the federal right was not claimed at the 
trial, and was set up for the first time upon the motion to 
set aside the verdict, and the Supreme Court entertained 
jurisdiction. 1 ^ In that case the point was also distinctly 
made in the assignment of errors in the state appellate 
court, and thus became matter of record in that court. 
But if the claim be not made in the trial court, and, 
by the law and practice of the State, could not be 
considered by the state appellate court; or if it be not 
claimed in any form before judgment in the highest court 
of the State, it is too late to attempt to assert it in the Su- 
preme Court. 2 The question thus often becomes one of 
the practice in the particular State. 

There are many proceedings where no answer or other 
pleading is required to be filed by the party whose in- 
terests are affected, such as condemnation proceedings, 
assessments for local improvements, etc. In criminal pro- 

1 Chicago, Burlington <fcc. R'd v. Chicago, 166 U. S. 226. And see N. Y. A 
N. E. Railroad Co. v. Bristol, 151 U. S. 556, 560, 566, where the federal question 
does not appear to have been specially raised until after the hearing in the trial 
court, when it was placed upon the record by means of an amendment to the 
" reasons on appeal." 

8 Spies v. Illinois, 123 U. S. 131, 181; Brooks v. Missouri, 124 U. S. 804; 
Chappell v. Bradshaw, 128 U. S. 182, 134; Brown v. Massachusetts, 144 U. S. 573 ; 
Schuyler National Bank v. Boiling, 150 U. S. 85 ; Miller v. Texas, 153 U. S. 535 ; 
Morrison v. Watson, 154 U. S. Ill, 115; Louisville & Nashville B'd v. Louis- 
ville, 166 U. S. 709. 
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ceedings ordinarily the only plea is guilty or not guilty ; 
and it is difficult in such cases to determine how and 
when to draw in question the validity of the statute or to 
specially set up or claim the constitutional right. Much 
will depend upon the local practice. It is seldom that 
some plea cannot be put upon the record to evidence the 
claim of the federal right. If the point can be made 
by a demurrer to an indictment, that course may be 
the simplest and quickest ; but the question may be one 
of mixed law and fact; and, in such a case, either at 
the time of pleading or at the time of trial, some way 
can always be found of making the point unmistakably 
on the record. I recall a case, occurring lately, where a 
defendant entered a plea of not guilty, and, on the trial, 
contended that the state statute was in conflict with the 
Federal Constitution. The court so ruled. Thereupon, the 
State, as authorized under the local practice, appealed to 
the highest court of the State, where the act was held con- 
stitutional and the judgment reversed, with instructions to 
enter a judgment of conviction. As the State had appealed, 
"it was not practicable for the defendant to procure a bill 
of exceptions or to make any assignment of errors in the 
appellate court. When the case came to be prepared for 
argument in the Supreme Court of the United States, it did 
not anywhere appear that the federal question had been f or- 
mally set up or claimed, although it was the only question 
in the case. Fortunately, in the instance I have in mind, 
the opinion and the certificate of the state court and cer- 
tain findings of the jury on the original trial were found 
sufficient to satisfy the Supreme Court that the federal 
question was really in the case and had been sufficiently 
raised ; but the point was quite close and caused much 
doubt and anxious study as to whether a hearing on the 
merits would be allowed. 
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The federal question must not only be actually presented 
for decision by the state court, but it must be decided 
adversely to the party claiming the constitutional right, or 
necessarily involved in the judgment pronounced, and the 
decision of the point must be necessary to the determina- 
tion of the cause. 1 Where, however, the court below 
could not have reached its conclusion without deciding 
adversely to a claim under the Constitution or federal 
laws, that is sufficient to give the Supreme Court jurisdic- 
tion. In cases where a federal right is claimed and denied, 
it frequently happens that there is also another sufficient 
ground for the decision below, not involving a federal 
question. If it appear that the state court in fact based 
its decision on the ground not involving a federal ques- 
tion, or if it does not appear upon which ground the de- 
cision of the state court was based, but it may have been 
based on a sufficient ground not involving a federal ques- 
tion, then the Supreme Court will not take jurisdiction. 2 
But if the independent ground is not a good and 
valid one, sufficient of itself to sustain the judgment, 
the Supreme Court will take jurisdiction because, when 
put to inference as to what points the state court decided, 
it will not assume that the state court proceeded on 

1 Murdock v. Memphis, 20 Wall. 500; Cook County v. Calumet & Chicago 
Canal Co. 138 U. S. 636; Miller's Executors v. Swann, 160 U. S. 132; Eustise. 
Bolles, 150 U. S. 361; California Powder Works p. Davis, 151 U. S. 889, 388; 
Snell v. Chicago, 152 U. S. 191, 196; Harrison v. Morton, 171 U. S. 38. 

1 Hale v. Akers, 132 IT. S. 554, 565; Hopkins v. McLure, 133 U. S. 380, 886; 
Beatty v. Benton, 135 U. S. 244, 263; Johnson v. Risk, 137 U. S. 800, 806; 
Beauprtf v. Noyes, 138 U. S. 897, 402; Walter A. Wood Co. «. Skinner, 189 
U. S. 298, 297; Henderson Bridge Co. v. Henderson City, 141 U. S. 679, 688; 
O'Neil v. Vermont, 144 IT. S. 823, 886; Sherman ». Grinnell, id. 198, 202; Haley 
v. Breexe, id. 180, 132; Eustls v. Bolles, 150 IT. S. 361; California Powder Works 
v. Day is, 151 U. S. 389, 393; K. Y. & N. E. Railroad Co. v. Woodruff, 153 U. S. 
689; Gillis v. Stinchfield, 159 U. S. 658; Rutland Railroad v. Cent. Vt. Rail- 
road, 159 U. S. 680; Chemical Bank v. City Bank of Portage, 160 U. S. 646, 
658; Seneca Nation v. Christy, 162 U. S. 288, 289; Dibble v. Bellingham Bay 
Land Co., 163 U. S. 63. 
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untenable grounds. 1 In this class of cases, therefore, 
the Supreme Court sometimes has to pass upon purely 
local questions of state law in order to determine whether 
it has jurisdiction. 3 

4. As to flie method of review by writ of error. — It is im- 
portant to bear in mind that Congress by section 709 has 
provided that the final judgment of the highest court of 
the State in cases of which the Supreme Court may take 
cognizance shall be examined only upon writ of error. 
This is a well-known process of common law origin, and it 
brings up nothing for examination but the questions of 
law arising upon the record. The findings of fact of the 
jury or of the state court are conclusive upon the Supreme 
Court, which only inquires whether the court below pre- 
scribed any rule of law in disregard of the protection of 
the constitutional provision. Even if the Supreme Court 
were of opinion, in view of the evidence, that the jury 
or court erred on the question of fact, the final judgment 
of the state court cannot be reversed upon any such 
ground. 8 

After some expressions of doubt, it has been authori- 
tatively determined by the Supreme Court that the 
writ of error under section 709 cannot be used even in 
chancery cases to review rulings of the highest courts of 
a State upon questions of fact. 4 The writ is confined to 

1 Kllnger v. State of Missouri, 13 Wall. 257; Johnson v. Risk, 187 U. S. 800. 

* The practice of the Supreme Court in cases where it lacked jurisdiction 
was not consistent in former years, the judgments below being affirmed in some 
cases, while in others the writs of error were dismissed. It was finally held in 
Eustis v. Bolles, 150 U. S. 861, 870, that the logical course was to dismiss the 
writ of error. 

• Lehnen v. Dickson, 148 17. S. 71; Dower v. Richards, 151 U. S. 658; Carr 
v. Fife, 156 U. S. 494; Central Pacific Railroad v. California, 162 U. S. 01; 
Carter v. Ruddy, 166 U. S. 408. 

4 HarriBon v. Perea, 168 U. S. 811; Young v. Amy, 171 U. S. 170; com- 
pare Egan v. Hart, 165 U. S. 188. It was broadly stated by Mr. Justice Miller in 
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its province of bringing up for examination decisions upon 
questions of law. It is, therefore, absolutely essential 
that no question of fact involving the federal point appear 
undetermined upon the face of the record, and that each 
such question should be so found as distinctly to present 
that point. Otherwise, the writ may fail for lack of 
a sufficient finding or decision upon the facts to justify an 
examination of the ruling of the state court in point of 
law. The Supreme Court has gone to a considerable length 
in holding the findings below conclusive, and some of the 
decisions raise a doubt as to whether the supervisory 
power created by section 709 is not deprived of its 
intended efficacy by the presumption indulged in favor 
of the determination of the state court upon questions 
of fact, and, as a necessary result, upon questions 
of mixed law and fact. It is, however, a wise policy 
which leaves to state tribunals the decision of questions 
of fact according to the modes of trial sanctioned by 
the constitution and laws of each State, and the suitor 
can rarely be deprived of a review of a ruling involving 
a substantial claim under the Federal Constitution, if the 
rules of practice be carefully observed. A seeming 
qualification of the rule is that, where the question decided 
by the state court is not merely of the weight or 

River Bridge Co. v. Kansas Pac. By. Co., 92 U. S. 315, 317, that " in chan- 
cery cases, or in any other class of cases where all the evidence becomes part 
of the record in the highest court of the State, the same record being brought 
here, this court can review the decision of that court on both the law and the 
fact so far as may be necessary to determine the validity of the right set up un- 
der the act of Congress." ThiB dictum may well be doubted in view of the well 
known office of the writ of error, and the Court, by Mr. Justice Gray, carefully 
abstained from approving it in Dower v. Richards, 151 U. S. 658, 671. The 
authorities cited in the latter case seem to negative the rule laid down as above 
by Mr. Justice Miller. And it was finally held in Egan v. Hart, 165 U. S. 188, 
189, that on writ of error to a state court in an equity case the Supreme Court 
was concluded by the findings of fact below. 
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sufficiency of the evidence to prove a fact, but of the com- 
petency or legal effect of the evidence as bearing, upon a 
question of federal law, the decision may be reviewed by the 
Supreme Court. 1 Such a review is, after all, only an ex- 
ercise of the power of the court upon a writ of error accord- 
ing to the common law, and is sometimes essential to make 
really effective the jurisdiction conferred by section 709. 

The writ of error to the state court must be allowed 
either by * jv?tfl PA nf f hft pnprpmg finnrf, or by the 

chiefLsr ^presiding judge of the state-xonrt 8 A .rot nf 
e^*^oUAkw<&j* of right*' The practice upon the 
issue of the writ is quite technical. The Christian 
names of the parties should be given in full, 4 and the 
writ of error will be fatally defective if it lacks the test 
required by law. 5 If the judgment or decree be joint, all 
the parties against whom it is rendered must unite in 
the writ of error unless there be summons and severance 
or its equivalent. 6 Applications for the allowance of 
a writ of error cannot be made to the Supreme Court 
itself unless one of the justices has endorsed on the appli- 
cation a request that counsel proceed in that way. 7 The 
Supreme Court has decided that it will not issue a writ 

V 1 Mackay v. Dillon, 4 How., 421, ^7;<7*»wf ». T^hajflfl, 1fi U. S. 658. —^ 
667. The latter case contains an exhaustive discussion of the method and 
limitations of review in the Supreme Court by Mr. Justice Gbay. 

8 The case of Havnor v. New York, 170 U. S. 408, was dismissed because the 
writ had been allowed by an Associate Judge of the New York Court of Ap- 
peals instead of by the Chief Judge. See Northwestern Union Packet Co. v. 
Home Insurance Co., 154 U. S. 588. 
</» Spies v. Illinois, 123 U. S. 131; In re Kemmler, 136 U. S. 436, 438. 

* United States v. Schoverling, 146 U. S. 76; Miller v. Texas, 153 U. S. 535; 
Godbe v. Tootle, 154 U. S. 576. 

* Moulder v. Forrest, 154 U. S. 567; Germain v. Mason, 154 U. S. 587. 

6 Shannon v. Cayazos, 131 U. S. Appx. Ixxi; Downing v. McCartney, 131 
U. S. Appx. xcyili; Hardee v. Wilson, 146 U. S. 170; Sipperley v. Smith, 155 
U.S. 86. 

» In re IngallB, 189 U. S. 548; In re Robertson, Petitioner, 156 U. S. 188. 

ii 
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of error if it is apparent upon the face of the record that 
the issue of the writ could only result in the affirmance 
of the judgment. This was held in Spies v. Illinois, 1 
involving the trial of the Chicago anarchists, and in the 
Kemmler case, 2 involving the constitutionality of the 
New York statute providing for execution by elec- 
tricity. The Supreme Court will not correct errors in 
the record of the state court. All that it can do is to 
require omissions to be supplied by certiorari. 8 An 
application to correct or amend the record should be 
made when the record is prepared. With the transcript 
of the record, there must be an assignment of errors and a 
prayer for reversal, with a citation to the adverse party as 
required by section 997 of the Revised Statutes. 4 

The defendant in error need not wait until the case is 
reached in its regular order upon the calendar of the 
Supreme Court, but may at once make a motion to dismiss. 
If it appear on such motion that the federal question was 
not duly raised below and does not properly appear in the 
record, the court will dismiss the writ with costs for want 
of jurisdiction. If the defendant's case on the merits be 
strong, and there be a doubt whether the constitutional 
point was properly raised, then it is always advisable to 
move to dismiss or affirm. 5 If there be color for the 
motion to dismiss, and the court decides against dismissal, 
it will nevertheless examine the case and affirm if satisfied 
that the decision below is correct. 8 Thus, where the state 

l 128 U. S. 131.  186 U. S. 486. 

8 Goodenough Hone-Shoe Manuf. Co. v. Rhode Island Hone-Shoe Co., 164 
U. S. 686. 

« Rowe v. Phelps, 162 U. S. 87 ; Tripp v. Santa Rosa Street Railroad, 144 
U. S. 126. 

6 Supreme Court Rule 6, subdivision 6. 

• Roby v. Colehour, 146 U. S. 163, 160; N. Y. & N. E. Railroad Co. v. Bris- 
tol, 161 U. S. 666 ; Douglas v. Wallace, 161 U. S. 846. 
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court did not appear to have expressly passed on the fed- 
eral question, although it was raised on the record, it was 
held that there was color under the rules of the Supreme 
Court for the motion to dismiss, and the judgment was af- 
firmed on the merits. 1 In another case, the federal question 
was not raised in the trial court, but was raised for the 
first time in the highest court of the State, and it was held 
that this fact gave color to a motion to dismiss for want 
of jurisdiction. 8 In still another case, no federal question 
appeared anywhere in the record, except that two days 
after the rendition of final judgment by the highest court 
in the State the judgment was amended so as to show that 
the federal question had really been presented by counsel 
and argued and decided adversely. It was held that there 
was color for the motion to dismiss, but the court denied 
that motion and affirmed the judgment on the merits. 8 
Where there is no federal question presented for decision, 
the proper course is to move to dismiss the writ of error. 4 
A form of the motion to dismiss will be found in the last 
case upon the point — Richardson v. Louisville and Nash- 
ville Railroad Company, decided at the present term of the 
Supreme Court. 5 Where there is color for the motion to 
dismiss for want of jurisdiction, the court inquires whether 
the questions on which jurisdiction depends are such as, 
in the language of rule six, "not to need further argu- 
ment." If they do require extended argument, the motion 
to dismiss will be denied, and the question of jurisdiction 

1 Bell's Gap R'd Co. v. Pennsylvania, 184 U. S. 232. 
1 Sugg v. Thornton, 132 U. S. 524. 

* East Tenn., <fcc. Railway v. Frazier, 139 U. S. 288; see also Sire 0. Elli- 
thorpe Air Brake Co., 137 U. S. 579. 

* Enstis *. Bolles, 150 U. S. 861 ; Rutland Railroad v. Cent. Vt. Railroad, 
159 U. S. 630 ; Gillis v. Stinchfield, 159 U. S. 658 ; Seneca Nation v. Christy, 
162 U. S. 288. 

* 169 U. S. 128. 
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considered upon the argument of the whole case. On a 
motion to dismiss or affirm, only so much of the record 
need be printed as will enable the Supreme Court to 
act understandingly without reference to the transcript. 1 
This practice frequently saves very great expense in 
printing. 

The writ of error to a state court is governed by the 
same rules of practice and decision in the Supreme Court 
as when used to review the judgment of an inferior 
federal court. 8 Thus, a judgment will not be affirmed 
upon a ground not taken at the trial unless it is made 
clear beyond doubt that this cannot prejudice the rights 
of the plaintiff in error. 8 And the judgment will not be 
reversed where the error complained of works no injury 
to the party against whom it was made ; but this must 
also be perfectly clear. 4 

A writ of error from the Supreme Court to state, cir- 
cuit or district courts must be sued out, and an appeal 
direct from the circuit court to the Supreme Court must 
be taken within two years after the entry of the judg- 
ment or decree. 5 To the circuit court of appeals the 
time is six months, 6 except in prize, 7 claim 8 and appraisal 
cases, 9 and in the appeals allowed from certain inter- 
locutory orders. 10 From the circuit court of appeals to 
the Supreme Court the time is one year. u There is no 

1 Carey v. Houston <fc Texas Central Railway, 160 U. S. 170. 

* Rev. St. § 1003. 

• Peck t>. Heurich, 167 U. S. 624, 629. 

* Deery v. Cray, 5 Wall. 795, 807; Smiths v. Shoemaker, 17 Wall. 680, 689; 
Moores v. National Bank, 104 U. S. 625, 680; Gilmer v. Higley, 110 U. S. 47, 
50; Vicksburg & Meridian Railroad v. O'Brien, 119 U. S. 99, 108; Mexia v. 
Oliver, 148 U. S. 664, 678; Boston & Albany Railroad v. O'Reilly, 158 U. S. 
884,887. 

• Rev. St. § 1008. • 26 Stat. 829, § 11. * Rev. St. § 1009. 
' Rev. St. § 70S. • 26 Stat. 188, §15. » Id. 828, § 7. 

u Id. 828, § 6. 
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time limited within which a writ of habeas corpus must 
be issued. The nature of the remedy prevents this. 
Probably a writ of certiorari from the Supreme Court to 
the circuit court of appeals to review the judgment of the 
latter court must, by analogy, be issued within the same 
time limited for an appeal or a writ of error. 1 The point 
has*not yet been determined by the Supreme Court. 

As to writs of error to or appeals from the United States circuit 
courts. — The jurisdiction of the Supreme Court on writ of 
error or appeal direct from the circuit court is broader 
than on error to the highest court of a State, and fre- 
quently the same record coming from a United States 
circuit court and from a state court upon exactly the same 
facts may present different questions. In the first place, 
the review of the decision of the circuit court by the 
Supreme Court is not only by writ of error, but by appeal, 
as the case is in law or equity; and, on an appeal in 
equity, the facts may be reviewed, which is not the rule 
where the court is reviewing the decree of the highest 
court of a State. 4 In cases involving the construction or 
application of the United States Constitution, the decision 
of the circuit court may be reviewed without reference to 
whether the decision was in favor of or against the federal 
right or the validity of the state statute, while on writ of 
error to a state court this class of cases can only be 
reviewed when the decision sustains the validity of the 
state statute or is against the federal right. 3 The same 
may be said in respect of treaties. A writ of error or 

1 Harris v. Barber, 129 U. S. 866; Amer. Const Co. v. Jacksonville Rail- 
way, 148 U. 8. 372, 387; People v. Hill, 58 N. Y. 547, 549; People v. City, 77 
N. Y. 605; People v. Police Comrs., 24 Han, 284; Smith v. Superior Court, 
97 Cal. 848; Hyslop v. Finch, 99 111- 171, 179; Crittenden v. Reilly, 97 Mich. 
687; Young's Petition, 9 Pa. St. 215; The State v. Milwaukee County, 58 
Wis. 4. 

* Supra, 159, 160. * Supra, 150, 151. 
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appeal from the United States circuit court to the Supreme 
Court will review the decision below in all cases where 
the validity or construction of a treaty is drawn in ques- 
tion. On writ of error to the state court, however, the 
decision can only be reviewed when it is against the right, 
title, or privilege claimed under the treaty. 

There is a very important distinction between the rule 
of decision applied by the Supreme Court to cases coming 
from the federal courts and to those coming from a state 
court. In the former class of cases, the Supreme Court 
has jurisdiction to try the whole question and to examine 
and decide not only as to the conformity of the state 
statute to the requirements of the Federal Constitution, 
but in addition whether it be a violation of the state con- 
stitution, and whether the provisions of the act itself have 
been complied with. 1 The Supreme Court in such cases 
will follow and be guided by the decisions in the highest 
state court; 2 but, in the absence of such decisions, will 
itself construe the state statute in connection with the 
state constitution, and will likewise pass upon the merits. 8 
This has been most clearly shown by Mr. Justice Gray, as 
follows: 4 "The distinction, as to the authority of this 
court, between writs of error to a court of the United 
States and writs of error to the highest court of a State, 
is well illustrated by two of the earliest cases relating 
to municipal bonds, in both of which the opinion was 



1 Laclede Gas Light Company v. Murphy, 170 U. S. 78, 100. 

* Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685; Merchants' 
Bank v. Pennsylvania, 167 U. S. 461. A different rule applies when the 
question is whether a statute does in fact impair the obligation of contracts. 
Water Power Co. v. Water Commissioners, 168 U. S. 849, 871. See also Tick 
Wo v. Hopkins, 118 U. S. 866, 866. 

• Fallbrook Irrigation District v. Bradley, 164 U. S. 112. 

« Central Land Company v. Laidley, 159 U. S. 108, 111; compare Mobile 
6 Ohio B'd v. Tennessee, 158 U. S. 486. 
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delivered by Mr. Justice Swayne, and in each of which 
the question presented was whether the constitution of 
the State of Iowa permitted the legislature to authorize 
municipal corporations to issue bonds in aid of the con- 
struction of a railroad. The Supreme Court of the State, 
by decisions made before the bonds in question were issued, 
had held that it did ; but, by decisions made after they 
had been issued, held that it did not. A judgment of the 
District Court of the United States for the District of 
Iowa, following the later decisions of the state court, was 
reviewed on the merits and reversed by this court for mis- 
construction of the constitution of Iowa. 1 But a writ of 
error to review one of those decisions of the Supreme 
Court of Iowa was dismissed for want of jurisdiction, 
because, admitting the constitution of the State to be a 
law of the State, within the meaning of the provision of 
the Constitution of the United States forbidding a State 
to pass any law impairing the obligation of contracts, 
the only question was of its construction by the state 
court." a 

The circumstances alluded to by Mr. Justice Gray 
present the anomaly of a decision of the highest court of 
Iowa directly in conflict with a final decision of the 
Supreme Court of the United States upon the same sub- 
ject. This divergence is wholly due to the different rules 
of decision applying in cases brought from the supreme 
court of a State and in cases brought from a court of the 
United States. In the case referred to it cannot be 
doubted that, if an appeal from the decision of the su- 
preme court of Iowa had been entertained by the Supreme 
Court of the United States, the decision of the state court 

1 Gelpcke v. City of Dubuque, 1 Wall. 175, 200. 
* Railroad Company v. McClure, 10 WalL 511, 515 
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upon the true construction of the constitution of Iowa 
would have been regarded as conclusive. 

The jurisdiction of the United States circuit courts is 
twofold: what is termed original jurisdiction, and juris- 
diction J^t-removal. The latter class includes those cases 
removed under the Removal Acts of Congress. An action 
may be begun in the United States circuit court when- 
ever there are the necessary diversity of citizenship and 
the jurisdictional amount, or when the case itself arises 
under the Constitution or laws of the United States. If 
from the questions involved it appears that some title, 
right, privilege, or immunity on which the recovery depends 
will be defeated by one construction of the Constitution, 
or sustained by the opposite construction, then the case is 
said to be one arising under the Constitution or laws of the 
United States. 1 Here it may be well to remind you that, 
for the purposes of suing and being sued in the federal 
courts, a corporation is deemed to be a citizen of the State 
under whose laws it was created, 2 and that the federal 
courts have jurisdiction of all suits by or against a cor- 
poration incorporated by Congress, as arising under a law 
of the United States. 8 If the case does not depend upon 
diversity of citizenship, but upon the constitutional right, 
then it must appear affirmatively from the plaintiff's state- 
ment of his own case that the suit arises under the Con- 
stitution. The fact that the only point in controversy 
between the parties involves a federal question or that the 
only anticipated defense is under the Constitution cannot 

1 * Starin v. New York, 115 U. S. 248, 257; Germania Insurance Co. t>. Wis- 
consin, 119 U. S. 473 ; Cooke v. Avery, 147 U. 8. 875; Pratt v. Paris Gas Light 
& Coke Company, 168 U. S. 255, 259. 

* United States v. Northwestern Express Co., 184 U. S. 886, 689. 

* Northern Pacific Railroad v. Amato, 144 U. S. 465; Union Pacific Bail- 
way v. Harris, 158 U. S. 826. 
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confer jurisdiction. It is the settled law of the Supreme 
Court that the federal question must be a necessary basis 
of the plaintiff's own case and appear from his own show- 
ing, and that a suggestion of one party that the other 
will or may set up a claim under the Constitution or laws 
of the United States does not make the suit one arising 
under that Constitution or those laws. 1 So, also, when a 
case is removed, if the removal be not based upon diversity 
of citizenship. It may be that the defendant desiring to 
remove has no defense whatever to the plaintiffs claim 
except the federal right, and that no other question will 
be litigated on the trial. Nevertheless, if the federal 
question be no part of the plaintiffs case, the removal 
cannot be had, and the defendant must specially set up or 
claim the federal right in the state court, litigate it there, 
and reach the Supreme Court finally through writ of error 
to the highest court of the State. 2 This may involve years 
of delay. Attempts have been made to set up the federal 
question in the petition for removal or in the defendant's 
answer, but the rule required by the peculiar wording of 
the statute is rigid — the suit cannot be removed as one 
arising under the Constitution, laws, or treaties of the 
United States, unless it so appears by the plaintiffs state- 
ment of his own claim ; and if it does not so appear, the 
want cannot be supplied by any statement in the petition 
for removal or in the subsequent pleadings. 8 Nor is the 

1 Colorado Central Mining Co. v. Torek, 160 U. S. 138, 142; Tennessee v. 
Union and Planters* Bank, 152 U. S. 464, 404; Oregon Short Line Ac. R'y v. 
Skottowe, 182 U. S. 490, 488; Press Publishing Company v. Monroe, 164 U. S. 
106, 110; Muse v. Arlington Hotel Company, 168 U. S. 430, 486; Galveston Ac. 
Bailway v. Texas, 170 U. S. 226, 286. 

• Chappell v. Waterworth, 166 U. S. 102, 107; Postal Telegraph Cable Co. v. 
Alabama, 166 U. S. 482, 487; Mattingly v. N. W. Virginia Railroad, 168 U. & 
68,66. 

* Hanford r. Davies, 168 U. S. 278. 
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mere allegation of the existence of a federal question 
sufficient. There must be a real substantive question 
on which the case may be made to turn. Jurisdiction 
cannot be inferred argumentatively from the averments 
in the pleadings. The presumption is that a cause is 
without the jurisdiction of the circuit court unless the 
contrary affirmatively appears. 1 The essential facts 
averred must show clearly and distinctly that the suit 
is one of which the circuit court is entitled to take 
cognizance. 

Under the present practice, most of the cases tried in 
the United States district and circuit courts may be carried 
to the circuit courts of appeals established by the Evarts 
Act of 1891. If, however, the suit arises under the Con- 
stitution, laws or treaties of the United States, the appeal 
is taken direct from the circuit or district court to the 
Supreme Court without passing through an intermedi- 
ate appellate court, and that appeal gives to the Supreme 
Court jurisdiction of the entire case and of all questions 
involved in it. 2 In these cases, the federal question must 

1 St. Joseph & Grand Island R'd o. Steele, 167 U. S. 669; Hanford v.Davies, 
168 U. S. 273, 279; where the court said: " These principles have been applied 
in cases where the jurisdiction of the Circuit Court was invoked upon the 
ground of diverse citizenship. But they are equally applicable where its origi- 
nal jurisdiction of a suit between citizens of the same State is invoked upon the 
ground that the suit is one arising under the Constitution or laws of the United 
States. We are not required to say that it is essential to the maintenance of 
the jurisdiction of the Circuit Court of such a suit that the pleadings should 
refer, in words, to the particular clause of the Constitution relied on to sus- 
tain the claim of immunity in question, but only that the essential facts 
averred must show, not by inference or argumentatively, but clearly and dis- 
tinctly, that the suit is one of which the Circuit Court is entitled to take 
cognizance." 

* Nishlmura Ekiu v. United States, 142 U. S. 651; Horner v. United States. 
No. 2., 148 U. S. 570, 576; United States v. Jahn, 155 U. S. 109, 112, 118; Chap- 
pell v. United States, 160 U. S. 499, 609; Press Publishing Company o. Mon- 
roe, 164 U. S. 105, 111; Scott v. Donald, 165 U. S. 58, 78; Penn Mutual Life 
Insurance Co. v. Austin, 168 U. S. 685, 695. 
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clearly appear upon the record, as in writs of error to a 
state court under section 709. 1 

The practitioner frequently finds that the case involves 
not only a federal question, but other questions upon the 
general merits of the controversy aside from constitutional 
points j and there is often great embarrassment in deter* 
mining what course to follow — whether to appeal direct 
on the constitutional question to the Supreme Court or to 
take the case to the circuit court of appeals, with the 
chance that that court may certify the constitutional ques- 
tion up, or that the Supreme Court itself may subsequently 
take it under advisement by writ of certiorari. The de- 
feated party cannot, as of right, have the benefit of an 
appeal to both courts. If the case clearly arises under the 
Constitution, the proper practice is to go directly from the 
circuit or district court to the Supreme Court; but this 
course should not be adopted in doubtful cases. The safer 
practice is to appeal to the circuit court of appeals and 
then ask that court to certify the federal question to the 
Supreme Court and to suspend decision upon the merits 
until the federal question has been determined. It must 
be observed, however, that this practice might involve the 
loss of the right to go to the Supreme Court upon the 
federal question, for the circuit court of appeals might 
decline to certify the question and the Supreme Court 
itself might subsequently decline to issue the writ of cer- 
tiorari. 2 The practice of taking the whole case up to the 
circuit court of appeals, when in doubt, and then asking 
that court to certify the federal question is based upon a 

1 Ansbro v. United States, 159 U. S. 695, 697; Cornell p. Green, 168 U. S. 
75, 78; Muse v. Arlington Hotel Company, 168 U. S. 430, 485. 

* McLish p. Boff, 141 U. S.661 ; United States v. Jahn, 155 U. S. 109; Ana- 
bro v. United States, 159 U. S. 695 ; Van Wagenen v. Sewall, 160 U. S. 869 ; 
Chappell v. United States, 160 U. S. 499 ; Cornell v. Green, 163 U. S. 75; Bob* 
inson v. Caldwell, 165 U. S. 359. 
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decision of the Supreme Court which laid down the fol- 
lowing rules as to the practice in case the jurisdiction of 
the circuit court is in issue, namely : 

" (1) If the jurisdiction of the Circuit Court is in issue 
and decided in favor of the defendant, as that disposes of 
the case, the plaintiff should have the question certified 
and take his appeal or writ of error directly to this court ; 

(2) If the question of jurisdiction is in issue, and the 
jurisdiction sustained, and then judgment or decree is ren- 
dered in favor of the defendant on the merits, the plain- 
tiff, who has maintained the jurisdiction, must appeal to 
the Circuit Court of Appeals, where, if the question of juris- 
diction arises, the Circuit Court of Appeals may certify it ; 

(3) If the question of jurisdiction is in issue, and the juris- 
diction sustained, and judgment on the merits is rendered 
in favor of the plaintiff, then the defendant can elect 
either to have the question certified and come directly to 
this court, or to carry the whole case to the Circuit Court 
of Appeals, and the question of jurisdiction can be certified 
by that court ; (4) If in the case last supposed the plain- 
tiff has ground of complaint in respect of the judgment 
he has recovered, he may also carry the case to the Circuit 
Court of Appeals on the merits, and this he may do by 
way of cross-appeal or writ of error if the defendant has 
taken the case there, or independently, if the defendant 
has carried the case to this court on the question of juris- 
diction alone, and, in this instance, the Circuit Court of 
Appeals will suspend a decision upon the merits until the 
question of jurisdiction has been determined ; (5) The 
same observations are applicable where a plaintiff objects 
to the jurisdiction and is, or both parties are, dissatisfied 
with the judgment on the merits." * 

* Fuller, 0. J., in United States v. Jahn, 166 U. S. 109, 114, 113. 
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Where the circuit court of appeals is willing to certify 
to the Supreme Court under the Evarts Act of 1891, the 
questions certified must be distinct points or propositions 
of law so stated that they can be answered independently 
of other questions of law in the case. The Supreme 
Court will decline to pass upon the merits of the whole 
controversy when attempted to be presented under the form 
of such a certificate. 1 

In addition to the necessity for purposes of jurisdiction 
of putting a clear statement of the federal question upon 
the record in cases originally brought in, or removed to 
the circuit court, it is also necessary that the plaintiffs 
statement of his own case should show that the federal 
question is involved, in order to preserve the right to an 
appeal direct to the Supreme Court. 2 Where the state- 
ment of claim or declaration shows that jurisdiction is 
based upon diverse citizenship and it does not appear that 
jurisdiction is or can be asserted on any other ground, the 
appeal or writ of error from the judgment of the circuit 
court must be taken to the circuit court of appeals, and 
the decision of that court is final. The inquiry as to the 
real basis of jurisdiction is referred to the time and method 
of the commencement of the suit, although subsequent pro- 
ceedings may bring to light a federal question, which, if 
properly set up in the beginning, would have sustained 
the original jurisdiction of the circuit court independently 
of the diverse citizenship of the parties. 8 The federal 

1 Grayer v. Faurot, 162 U. S. 435; United States v. Rider, 163 U. S. 182 ; War- 
ner v. New Orleans, 167 U. S. 467 ; United States v. Union Pacific Railway, 168 
U. S. 606 ; McHenry v. Alford, 168 U- S. 661. 

* Colorado Central Mining Co. v. Torek, 160 U. S. 188; Borgmeyer, Admin- 
istrator, v. Idler, 169 U. S. 408. 

8 u In Colorado Central Mining Co. v. Turck, 150 U. S. 188, we held that 
when the original jurisdiction of a Circuit Court of the United States is invoked 
upon the ground that the determination of the suit depends upon some ques- 
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question should therefore always be averred in addition 
to the diversity of citizenship. This assures a double hold 
upon the jurisdiction of the court, and leaves the way open 
for a review of its decision by the Supreme Court. 

Under the Evarts Act of 1891, the Supreme Court may 
also review the final judgment of a circuit court of appeals 
by writ of certiorari, which brings up all the proceedings in 
the inferior court and is in the nature of a writ of error, 
but which is only granted in the discretion of the court. 1 

Eemedy by injunction. — A suit in equity, with the remedy 
of injunction, often affords the most prompt and satis- 
factory relief where property rights are involved. S uch a 

tion of a Federal nature, it must appear, at the outset, from the pleadings, that 
the suit 1b one of that character, of which the Circuit Court could properly take 
cognizance at the time its jurisdiction is invoked; and that when the jurisdic- 
tion of a Circuit Court Is invoked solely on the ground of diverse citizenship, 
the judgment of the Circuit Court of Appeals is final, although another ground 
for jurisdiction in the Circuit Court may be developed in the course of subse- 
quent proceedings in the case." Fuller, C. J., in Borgmeyer, Administrator, 
v. Idler, 150 U. S. 406, 412, 418. It was accordingly held that, where the state- 
ment of claim or declaration showed that jurisdiction was based on diverse 
citizenship and it did not appear that jurisdiction could be asserted on any 
other ground, the appeal or writ of error must be taken to the circuit court of 
appeals and that the judgment of the latter court was final. This authority in- 
dicates the necessity, in cases where it may be desired to appeal to the Supreme 
Court, of resting the jurisdiction of the circuit court upon some federal ques- 
tion which will permit such an appeal. Diverse citizenship alone will not 
accomplish this result, although sufficient grounds may exist at the time of 
bringing the suit and may subsequently appear upon the record. 

1 Harris v. Barber, 129 U. S. 866, 360 ; Amer. Const. Co. v. Jacksonville 
Railway, 148 U S. 372 ; In re Debs, Petitioner, 168 U. S. 564; 150 U. S. 251 ; In re 
Chetwood, Petitioner, 165 IT. S. 443. No time within which the writ must be 
applied for is fixed either in the act or in the rules. The Supreme Court may 
declare that it will not issue the writ in case of a delay for more than two years, 
following the analogy of the limit of appeal where appeal or writ of error will 
lie. The Supreme Court will only issue the writ of certiorari in cases of gravity, 
Lau Ow Bew, Petitioner, 141 U. S. 583; The Three Friends, 166 U. S. 1, 40. The 
power may be exercised at anytime while the case is pending ; or the transcript 
of the record in the circuit court is in the court of appeals, even though a man- 
date has gone down, The Conqueror, 166 U. S. 110, 113; Forsyth v. Hammond, 
166 U. S. 506, 511. On such a writ of certiorari the entire case Is brought before 
the Supreme Court, Panama Railroad v. Napier Shipping Co., 166 U. S. 280. 
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r emedy cannotjafij^sorted to where peiwn^lliheiiy-^JeBe is 
affected. There must be some injury to property coupled 
with facts bringing the case within one of the recognized 
grounds of equitable jurisdiction, and showing that there 
is no plain, adequate and complete remedy at law. The 
courts have repeatedly held that an arrest upon a charge 
of having committed a crime cannot be restrained, but this 
rule is subject to the limitation that, if such arrest inter- 
feres with the property rights of the aggrieved party, 
there may be circumstances justifying the interposition 
of a court of equity. 

The cases which most frequently arise are under laws 
imposing taxes. The federal courts will not interfere, 
simply upon the ground that a tax law is unconstitu- 
tional. 1 It should appear that there is clearly no adequate 
remedy at law, such as the payment of the tax under pro- 
Vtest and a suit to recover it. 2 Special circumstances must 
attend the threatened injury, distinguishing it from a 
common trespass and bringing the case under some recog- 
nized head of equity jurisdiction. Before the aid of a 
court of equity can be invoked, it must appear that the 
.enforcement of the tax would lead to a multiplicity of 
suits, or produce irreparable injury, or, where the property 
is real estate, would throw a cloud upon the title of the 
complainant, or that there is an element of fraud or breach 
of trust, or some other ground of equitable jurisdiction. 8 
If any portion of the tax is admitted or, upon the bill, can 
be seen to be due, that portion must be paid or tendered. 4 

1 Shelton v. Piatt, 180 U. S. 691; Allen v. Pullman's Palace Car Co., 189 
U. S. 658. 

* Ogden City v. Armstrong, 168 U. S. 224 

* State Railroad Tax Cases, 92 U. S. 575; Pacific Express Company v. Selbert, 
142 U. 8. 839; Pollock v. Farmers' Loan & Trust Co., 157 U. S. 429 ; Bur- 
lington Gas Co. v. Burlington Ac. R'y, 165 U. S. 870. 

4 Albuquerque Bank v. Perea, 147 U. S. 87 ; Northern Pacific Railroad 9. 
Clark, 153 U. S. 252. 
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' In considering cases seeking to enjoin the collection of a 
1 tax, we must bear in mind that, if this jurisdiction were 
1 generally exercised, the very existence of the state or 
federal government might be placed in jeopardy and the 
collection of all taxes indefinitely postponed. Indeed, the 
collection of necessary funds for carrying on the national 
and state governments might be absolutely in the power 
of a hostile judiciary, if suits in equity to restrain the 
collection of taxes were generally permitted. 

The Eleventh Amendment provides that the judicial 
power of the United States shall not be construed to ex- 
tend to any suit in law or equity commenced or prosecuted 
against one of the United States by citizens of another 
State or by citizens or subjects of any foreign state. It 
is, therefore, essential that it should appear that any suit 
in' equity b not against - officer of the Lte in hb official 
capacity, to compel him to do or refrain from doing any 
act as such officer, but that the ground of the application 
is that the defendant is acting without authority of law, 
or, what is the same thing, under the pretense of a void 
statute, or threatening to do an act which, being without 
authority of law, cannot constitute official action, and 
therefore is but a trespass. When state officers are seek- 
ing to enforce a statute which deprives the individual or 
corporation of property without due process of law, and 
there is no plain, adequate and complete remedy at law, 
an injunction may issue against such officers, upon the 
theory that the individual is restrained from a trespass 
acting under pretended authority of a void law. The final 
conclusion of numerous cases in the Supreme Court is that 
where a suit is against defendants who claim to act as 
officers of the State, and who, under color of an unconsti- 
tutional statute, permit acts of wrong and injury to the 
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property of the plaintiff, and the proceeding is brought 
to recover money or property in their hands unlawfully 
taken by them on behalf of the State, or for compensation , 
for damages, or to restrain threatened illegal action, such 
a suit is not, within the meaning of the Eleventh Amend- 
ment, an action against the State, but against individual 
trespassers. 1 

Habeas corpus. — In cases involving personal liberty under 
the Fourteenth Amendment, the regular practice is for the 
accused, if convicted, to take his appeal to the highest 
court of the State and then, if the conviction be affirmed, 
sue out the writ of error from the Supreme Court of the 
United States. If this were the only remedy, it would 
expose the people in many instances to the danger of 
arbitrary action on the part of the States and imprison- 
ment might be endured for years before relief could be 
secured. There is, therefore, an additional remedy by the 
writ of habeas corpus, which may be issued by the Supreme 
Court itself or by any United States circuit or district 
court for the purpose of an inquiry into the cause of 
restraint of liberty whenever a person is in custody in 
violation of the Constitution of the United States. But it 
cannot be used to perform the office of a writ of error or 
an appeal. 2 It can only be used when the action sought 
to be reviewed is a nullity. 8 

The practice upon habeas corpus is regulated by sections 
751 et seq. of the Revised Statutes. While the circuit and 
district courts of the United States have a discretion to 

1 Osborn 9. U. S. Bank, 9 Wheat. 788; Tuchman v. Welch, 42 Fed. Rep. 
648; In re Tyler, Petitioner, 149 U. S. 164; Scott v. Donald, 165 U. S. 58. 

* Tinsley v. Anderson, 171 U. S. 101. 

« In re Swan, Petitioner, 150 U. S. 687; In re Schneider, Petitioner (No. 2), 
148 U. S. 162; In re Tyler, Petitioner, 149 U. S. 164; Andrews v. Swartz, 156 
U. S. 272; In re Lennon, 166 U. S. 548. 

12 
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issue the writ of habeas corpus in the case of any person in 
custody in alleged violation of the Constitution, laws, or 
treaties of the United States, the settled and proper 
procedure is that the courts will not exercise that juris- 
diction by the discharge of a prisoner unless in cases of 
peculiar urgency. 1 Instead of discharging the prisoner, 
they will ordinarily leave him to be dealt with by the 
courts of the State ; and, even after a final determination 
of the case by the state courts, the federal courts generally 
leave the petitioner to his remedy by writ of error from 
the Supreme Court to the highest state court. The fed- 
eral courts recognize that it is an exceedingly delicate 
jurisdiction by which a person under an indictment in a 
state court and subject to its laws may, by the decision of 
a single judge of a federal court upon a writ of habeas 
corpus, be taken out of the custody of the officers of the 
State and finally discharged therefrom, and thus a trial by 
the state court of an indictment found under the laws of 
that State be finally prevented. The federal courts always 
bear in mind, in the exercise of this discretion, that the 
public good requires that the relations existing under our 
system of government between the federal judicial tribunals 
and those of the States should not be disturbed by unne- 
cessary conflict between courts equally bound to guard and 
protect the rights secured by the Constitution of the 
United States. 2 Exceptional cases, however, arise which 
justify the exercise of this discretion by the federal courts. 
In peculiar and urgent cases, where the act under which 
the prisoner is held is clearly unconstitutional and the 

i Ex parte Royall, 117 U. S. 241; Cook v. Hart, 146 U. S. 188, 194; New York 
v. Eno, 155 U. S. 89 ; In re Chapman, Petitioner, 156 U. S. 211; Whltten v. Tom- 
linson, 160 U. S. 281; Baker v. Grice, 169 U. S. 284; Tinsley v. Anderson, 171 
U. S. 101. 

* Robb v. Connolly, 111 U. S. 624, 687 ; Cook v. Hart, 146 U. S. 183, 195. 
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circumstances involve hardship and arbitrary action, the 
writ of habeas corpus will be issued by the federal court 
and the prisoner discharged. 

Upon the hearing of such a writ, the inquiry is not as 
to the guilt or innocence of the prisoner, but as to whether 
the statute under which he has been indicted and arrested 
is clearly unconstitutional and should be treated as void. 
The court committing him would then really have no 
jurisdiction. 1 In the latest case considered by the Supreme 
Court of the United States where the writ of habeas corpus 
had been granted and the prisoner discharged before his 
trial in the state court, the order was unanimously 
reversed ; but Mr. Justice Peckham said : " If this applica- 
tion had been made subsequently to a trial of the peti- 
tioner in the state court and his conviction upon such 
trial under a holding by that court that the law was 
constitutional, and where an appeal from such judgment 
of conviction merely imposing a fine could not be had, 
excepting upon the condition of the defendant's imprison- 
ment until -the hearing and decision of the appeal, a differ- 
ent question would be presented and one which is not 
decided in this case, and upon which we do not now ex- 
press any opinion." 9 ^ 

Indeed, the protection of the Fourteenth Amendment 
would be of very little value if a person could be deprived 
of his liberty pending the long delay of an appeal from 
a judgment of conviction. He might be imprisoned for 
years before, in the regular course of procedure, he could 
secure a hearing on the constitutional point under a writ 
of error from the Supreme Court to the highest state 
court. While the better practice undoubtedly is, ex- 

1 Andrews v. Schwartz, 166 IT. S. 272, 276. 
» Baker v. Grice, 169 U. S. 284, 294. 
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cept in peculiar and urgent cases, to raise the constitu- 
tional point distinctly in the state courts and await the 
result of the trial and the appeal, it will probably be declared 
by the Supreme Court as the true rule that immediately after 
a trial, if there be no way to stay the execution of the sen- 
tence upon an appeal or writ of error in the state courts, 
and the prisoner must therefore submit to imprisonment, 
he is entitled at once to apply to the federal courts to 
prevent imprisonment and deprivation of liberty and to be 
released from custody, provided he can show that the pro- 
ceedings are in violation of his rights under the Federal 
Constitution. No other rule can adequately protect the 
people in the inestimable right of personal liberty. 1 

1 As to final judgments in habeas corpus proceedings, see Clarke v. McDade, 

165JEF. S. 168, 172. Appeal does not lie from order of circuit judge at chambers 

iD0msing to issue writ. Carper v. Fitzgerald^2$l U. S. 87; Lambert v. Barrett, 

157 U. S. 007; s. c. 159 U. S. 660. A* to practice in contempt proceedings, see 

In re Debs, Petitioner, 158 IT. S. 564 
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S1$U tie people of the United States, in Order to form a more 
perfect Union, establish Justice, ensure domestic Tranquillity, 
provide for the common defence, promote the general Welfare, 
and secure the Blessings of Liberty to ourselves and our Pos- 
terity, do ordain and establish this Constitution for the United 
States of America* 1 

ARTICLE. I. 

Section. 1. All legislative Powers herein granted shall be 
vested in a Congress of the United States, which shall consist 
of a Senate and House of Representatives. 8 
Section. 2. The House of Representatives shall be composed 
of Members chosen every second Year by the People of the 
several States, and the Electors in each State shall have the 
Qualifications requisite for Electors of the most numerous 
Branch of the State Legislature. 8 

No Person shall be a Representative who shall not have 
attained to the Age of twenty five Years, and been seven Years 
a Citizen of the United States, and who shall not, when elected, 
be an Inhabitant of that State in which he shall be chosen. 

[Representatives and direct Taxes shall be apportioned among 

1 Chisholm *. Georgia, 2 Ball. 419, 466, 470, 474; Martin v. Hunter's Lessee, 
1 Wheat. 804, 824; M'Culloch v. Maryland, 4 Wheat. 816, 408; Cohens v. Vir- 
ginia, 6 Wheat. 264, 880, 417; Bnckner v. Finley, 2 Pet. 686, 690; Barron v. 
Baltimore, 7 Pet. 248, 247; Rhode Island v. Massachusetts, 12 Pet. 667, 780; 
Dodge v. Woolsey, 18 How. 881, 866; Dred Scott v. Sandford, 19 How. 898, 410; 
Lane Co. v. Oregon, 7 Wall. 71, 76; Texas o. White id. 700, 726; Legal Tender 
Cases, 12 Wall. 467, 664; Minor v. Happersett, 21 Wall. 162, 166; In re Boss, 
140 U. S. 468, 464. 

* Hayhnrn's Case, 2 Dall. 409, 410; United States v. Ferreira, 13 How. 40, 48; 
United States v. Todd, id, 62; Gordon v. United States, 117 U. S. 697, 702, 706; 
EUbonrn v. Thompson, 108 U. S. 168, 192; Field t>. Clark, 148 U. S. 649, 681. 

• Ex par U Yarbrongh, 110 U. S. 661, 668; In re Green, 184 U. S. 877, 879. 
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the several States which may be included within this Union, 
according to their respective Numbers, which shall be deter- 
mined by adding to the whole Number of free Persons, includ- 
ing those bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons. 1 ] The actual 
Enumeration shall be made within three Years after the first 
Meeting of the Congress of the United States, and within every 
subsequent Term of ten Years, in such Manner as they shall by 
Law direct. The Number of Representatives shall not exceed 
one for every thirty Thousand, but each State shall have at 
Least one Representative ; and until such enumeration shall be 
made, the State of New Hampshire shall be entitled to chuse 
three, Massachusetts eight, Rhode Island and Providence Plan- 
tations one, Connecticut five, New-York six, New Jersey four, 
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, 
the Executive Authority thereof shall issue Writs of Election 
to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and 
other Officers ; and shall have the sole Power of Impeachment. 
Section. 3. The Senate of the United States shall be com- 
posed of two Senators from each State, chosen by the Legislature 
thereof, for six Years ; and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of 
the first Election, they shall be divided as equally as may be 
into three Classes. The Seats of the Senators of the first Class 
shall be vacated at the Expiration of the second Year, of the 
second Class at the Expiration of the fourth Year, and of the 
third Class at the Expiration of the sixth Year, so that one third 
may be chosen every second Year ; and if Vacancies happen by 
Resignation, or otherwise, during the Recess of the Legislature 
of any State, the Executive thereof may make temporary Ap- 
pointments until the next Meeting of the Legislature, which 
shall then fill such Vacancies. 

1 Clause in brackets amended by 14th Amend., § 2, post. Hylton v. United 
States, 8 Dall. 171, 172; Dodge v. Woolsey, 18 How. 831, 851; Pac. Ins. Co. v. 
Sonle, 7 Wall. 488, 448; Veazie Bank v. Fenno, 8 Wall. 588, 640; Scholey v. Rew, 
23 Wall. 881, 847; Springer v. United States, 102 U. S. 586, 595; Pollock v. F. L. 
& T. Co., 167 U. S. 429, 558; 158 U. S. 601, 618. 
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No Person shall be a Senator who shall not have attained to 
the Age of thirty Years, and been nine Years a Citizen of the 
United States, and who shall not, when elected, be an Inhab- 
itant of that State for which he shall be chosen. 

The Vice President of the United States shall be President 
of the Senate, but shall have no Vote, unless they be equally 
divided. 

The Senate shall chuse their other Officers, and also a Presi- 
dent pro tempore, in the Absence of the Vice President, or when 
he shall exercise the Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. 
When sitting for that Purpose, they shall be on Oath or Affir- 
mation. When the President of the United States is tried, 
the Chief Justice shall preside : And no Person shall be con- 
victed without the Concurrence of two thirds of the Members 
present. 

Judgment in Cases of Impeachment shall not extend further 
than to removal from Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit under the United 
States : but the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punishment, accord- 
ing to Law. 

Section. 4. The Times, Places and Manner of holding Elec- 
tions for Senators and Representatives, shall be prescribed in 
each State by the Legislature thereof ; but the Congress may at 
any time by Law make or alter such Regulations, except as to the 
Places of chusing Senators. 1 

The Congress shall assemble at least once in every Year, and 
such Meeting shall be on the first Monday in December, unless 
they shall by Law appoint a different Day. 
Section. 5. Each House shall be the Judge of the Elections, 
Returns and Qualifications of its own Members, and a Majority 
of each shall constitute a Quorum to do Business ; but a smaller 
Number may adjourn from day to day, and may be authorized to 
compel the Attendance of absent Members, in such Manner, 
and under such Penalties as each House may provide. 2 

1 Ex parte Siebold, 100 U. S. 871, 888; Ex parte Clarke, id. 899, 408; Ex parte 
Yarbrough, 110 U. S. 651, 660; In re Coy, 12^ U. S. 731, 752. 

2 United States v. Ballin, 144 U. S. 1, 4. 
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Each House may determine the Rules of its Proceedings, 
punish its Members for disorderly Behaviour, and, with the Con- 
currence of two thirds, expel a Member. 1 

Each House shall keep a Journal of its Proceedings, and from 
time to time publish the same, excepting such Parts as may in 
their Judgment require Secrecy ; and the Yeas and Nays of the 
Members of either House on any question shall, at the Desire of 
one fifth of those Present, be entered on the Journal. 2 

Neither House, during the Session of Congress, shall, without 
the Consent of the other, adjourn for more than three days, nor 
to any other Place than that in which the two Houses shall be 
sitting. 

Section. 6. The Senators and Representatives shall receive 
a Compensation for their Services, to be ascertained by Law, 
and paid out of the Treasury of the United States. They 
shall in all Cases, except Treason, Felony and Breach of the 
Peace, be privileged from Arrest during their Attendance at 
the Session of their respective Houses, and in going to and 
returning from the same; and for any Speech or Debate in 
either House, 1 they shall not be questioned in any other 
Place. 8 

No Senator or Representative shall, during the Time for which 
he was elected, be appointed to any civil Office under the 
Authority of the United States which shall have been created, 
or the Emoluments whereof shall have been encreased during 
such time ; and no Person holding any Office under the United 
States, shall be a Member of either House during his Con- 
tinuance in Office. 

Section. .7. All Bills for raising Revenue shall originate 
in the House of Representatives ; but the Senate may propose 
or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representa- 
tives and the Senate shall, before it becomes a Law, be pre- 
sented to the President of the United States; If he approve 
he shall sign it, but if not he shall return it, with his Objections 
to that House in which it shall have originated, who shall 

1 Anderson v. Dunn, 6 Wheat. 204, 225; Kilbourn v. Thompson, 103 U. S. 
168, 180; In re Chapman, 166 U. S. 661, 668. 

* Field v. Clark, 143 U. S. 649, 670; United States v. Ballin, 144 U. S. 1, 3. 

* Coxe v. M'Clenachan, 8 Dall. 47a 
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enter the Objections at large on their Journal, and proceed to 
reconsider it. If after such Reconsideration two thirds of that 
House shall agree to pass the Bill, it shall be sent, together 
with the Objections, to the other House, by which it shall like- 
wise be reconsidered, and if approved by two thirds of that 
House, it shall become a Law. But in all such Cases the Votes 
of both Houses shall be determined by yeas and Nays, and the 
Names of the Persons voting for and against the Bill shall be 
entered on the Journal of each House respectively. If any 
Bill shall not be returned by the President within ten Days 
(Sundays excepted) after it shall have been presented to him, 
the Same shall be a Law, in like Manner as if he had signed it, 
unless the Congress by their Adjournment prevent its Return, 
in which Case it shall not be a Law. 1 

Every Order, Resolution or Vote to which the Concurrence 
of the Senate and House of Representatives may be nec- 
essary (except on a question of Adjournment) shall be pre- 
sented to the President of the United States ; and before the 
Same shall take Effect, shall be approved by him, or being 
disapproved by him, shall be repassed by two thirds of the 
Senate and House of Representatives, according to the Rules 
and Limitations prescribed in the Case of a Bill. 
Section. 8. The Congress shall have Power To lay and 
collect Taxes, Duties, Imposts and Excises, 2 to pay the Debts 8 
and provide for the common Defence and general Welfare of 
the United States ; but all Duties, Imposts and Excises shall 
be uniform throughout the United States; 4 

To borrow Money on the credit of the United States ; 5 

* Gardner 0. Collector, 6 Wall 499, 604; Field v. Clark, 143 U. S. 649, 667. 
1 United States v. Rice, 4 Wheat. 246, 268; Murray's Lessee v. Hoboken 

Co., 18 How. 272, 281; Lane Co. v. Oregon, 7 Wall. 71, 79; Collector t>. Day, 
11 Wall. 113, 126; Springer v. United States, 102 U. S. 686, 693. 

• Legal Tender Case, 110 U. S. 421, 439. 

* Hylton v. United States, 8 Dall. 171, 176; M'Culloch v. Maryland, 4 Wheat. 
816, 426; Lougborough v. Blake, 6 Wheat. 817, 818; Gibbons v. Ogden, 9 Wheat. 
1, 201; Dobbins v. Commissioners, 16 Pet. 486, 448; Passenger Cases, 7 How. 
283, 406; Oilman v. Sheboygan, 2 Black, 610, 616; United States v. Singer, 
16 Wall. Ill, 121; Township v. Talcott, 19 Wall. 666, 676; Head Money Cases, 
112 U. S. 680, 694; PoUock v. P. L. & T. Co., 167 U. 8. 429, 666; 168 U. S. 601, 

617. 

• Weston 0. Charleston, 2 Pet. 449, 466; Bank v. New York, 2 Black, 620, 
629; Van Allen ». Assessors, 8 Wall. 678, 681; Banks 0. Mayor, 7 Wall. 16, 23 J 
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To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes; * 

Bank v. Supervisors, id 26, 29; Hepburn v. Griswold, 8 WaD. 60S, 607; Legal 
Tender Case, 110 U. 8. 421, 437. 

1 Gibbons v. Ogden, 9 Wheat. 1, 189; Brown v. Maryland, 12 Wheat 419, 445; 
WOlson v. Black Bird Greek Co., 2 Pet. 245, 250; New York v. Miln, 11 Pet 102, 
181; United States v. Coombs, 12 Pet 72, 78; Groves v. Slaughter, 15 Pet 449, 
604; License Cases, 5 How. 504, 574; Passenger Cases, 7 How. 283, 393; Nathan 
v. Louisiana, 8 How. 73, 80; Hager v. Grima, id. 490, 493; United States v. 
Marigold, 9 How. 560, 566; Cooley v. Board, 12 How. 299, 315; Genesee Chief 
v. Fitzhugh, id. 443, 451; Yeaxie v. Moor, 14 How. 568, 571; Smith v. State, 18 
How. 71, 74; State v. Wheeling Ac. Bridge Co., 13 How. 518, 561; 18 How. 421, 
431; Allen v. Newberry, 21 How. 244, 245; Sinnot v. Davenport, 22 How. 227, 
239; Conway v. Taylor's Executor, 1 Black, 603, 633; Steamship Co. v. Joliffe, 
2 WalL 450, 459; United States r. Holliday, 3 WalL 407, 416; Gilman v. 
Philadelphia, id. 713, 724; License Tax Cases, 5 WalL 462, 470; Pervear v. 
Commonwealth, id. 475, 478; Steamship Co. v. Portwardens, 6 Wall. 31, 32; 
Crandall v. State, id. 85, 41; Woodruff r. Parham, 8 WalL 123, 138; Hinson r. 
Lott, id. 148, 150; United States v. Dewitt, 9 Wall. 41, 43; Downham v. Alex- 
andria, 10 Wall. 178, 175; The Daniel Ball, id. 557, 563; Ward t>. Maryland, 12 
Wall. 418, 427; Ex parte McNiel, 13 WalL 236, 238; State Freight Tax, 15 WalL 
232, 271; Railroad Company v. Fuller, 17 WalL 560, 667; Railroad Company v. 
Maryland, 21 WalL 456; 469; Welton v. State, 91 U. S. 275, 279; Henderson v. 
Mayor, 92 U. S. 259, 270; Chy Lung v. Freeman, id. 275, 280; Sherlock v. Ailing, 

93 U. S. 99, 102 ; United States v. 43 Gals. Whiskey, id. 188, 193 ; Munn v. Illinois, 

94 U. S. 113, 135; Foster v. Master, id. 246, 247; Railroad Co. v. Husen, 95 U. S. 
465, 468; Hall v. De Cuir, id. 485, 487; Pensacola TeL Co. v. W. etc Tel. Co., 96 
U. S. 1, 8; Beer Co. v. Mass., 97 U. S. 25, 82; Guy v. Baltimore, 100 U. S. 434, 
437; Tiernan v. Rinker, 102 U. S. 123, 125; County ©. Kimball, id. 691, 696; 
Webber v. Virginia, 108 U. S. 844, 347; Telegraph Co. v. Texas, 105 U. S. 460, 
464; Packet Co. v. Catlettsburg, id. 559, 561; Turner v. Maryland, 107 U. S. 38, 
48; People v. Compagnie, id. 59, 60; Escanaba Co. v. Chicago, id. 678, 682; 
Transportation Co. v. Parkersburg, id. 691, 700; Miller ©. Mayor, 109 U. S. 885, 
893; Moran v. New Orleans, 112 U. S. 69, 71; Head Money Cases, id. 580, 591; 
Gloucester Ferry v. Penn., 114 U. S. 196, 203; Brown v. Houston, id. 622, 630; 
Walling v. Michigan, 116 U. S. 446, 454; Coe v. Errol, id. 617, 624; Pickard v. 
Pullman Car Co., 117 U. S. 34, 44; Spralgue v. Thompson, 118 U. S. 90, 94; 
Morgan v. Louisiana, id. 455, 468; Wabash, &c. R'y Co. v. Illinois, id. 557, 563; 
Huse v. Glover, 119 U. S. 543, 547; Robbins v. Taxing District, 120 U. S. 489, 
492; Fargo v. Michigan, 121 U. S. 230, 237; Ouachita Packet Co. v. Aiken, 
id. 444, 446; Phila. S. S. Co. v. Penn., 122 U. S. 826, 335; W. U. TeL Co. v. 
Pendleton, id. 347, 856; Smith v. Alabama, 124 U. S. 465, 473; Willamette, Ac 
Co. v. Hatch, 125 U. S. 1, 7; Pembina Mining Co. v. Penn., id. 181, 184; Bowman 
v. Chicago, &c. R'y Co., id. 465, 476; Ratterman v. W. U. TeL Co., 127 U. S. 
411, 423; Leloup v. Port of Mobile, id. 640, 644; Kidd v. Pearson, 128 U. S. 1, 20; 
Kimmlsh v. Ball, 129 U. S. 217, 220; W. U. TeL Co. v. Alabama, 132 U. S. 472, 
473; Louisville Ac. R'y Co. v. Mississippi, 133 U. S. 587, 589; Leisy v. Hardin, 
185 U. S. 100, 108; Lyng v. Michigan, id. 161, 166; Cherokee Nation v. Kan. 
R'y Co., id. 641, 657; McCall v. California, 136 U. S. 104, 107; Minnesota v. 
Barber, id. 818, 819; Brimmer v. Rebman, 138 U. S. 78, 81; In re Rahrer, 140 
U. S. 545, 555; Pullman's Car Co. v. Penn., 141 U. S. 18, 21; Crutcher v. Ken- 
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To establish an uniform Rule of Naturalization, 1 and uniform 
Laws on the subject of Bankruptcies throughout the United 
States ;* 

To coin Money, regulate the Value thereof, and of foreign 
Coin, and fix the Standard of Weights and Measures ; 8 

To provide for the Punishment of counterfeiting the Secu- 
rities and current Coin of the United States; 4 

To establish Post Offices and post Roads ; * 

To promote the Progress of Science and useful Arts, by secur- 
ing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings 6 and Discoveries; 7 

tacky, id. 47, 66; Maine v. G. T. R'y Co., 142 U. S. 217, 228; L. Y. R'd v. Penn., 
145 U. S. 192, 200; Harman v. Chicago, 147 U. S. 896, 404; Brennan v. Titus- 
vllle, 163 U. S. 289, 297; Postal Tel. C. Co. v. Charleston, id. 692, 694; Coving- 
ton <&c. Co. o. Kentucky, 154 U. S. 204, 209; Interstate Comm. v. Brimson, 
id. 447, 470; Plumley v. Mass., 155 U. S. 461, 464; Hooper v. California, id. 648, 
658; Emert 9. Missouri, 156 U. S. 296, 806; In re Debs, 158 U. S. 564, 579; Geer 
v. Conn., 161 U. S. 519, 580; W. U. Tel. Co. v. James, 162 U. S. 660, 658; I1L 
C. KM v. Dlinois, 163 U. S. 142, 153; Hennington v. Georgia, id. 299, 807; Scott 
v. Donald, 165 U. S. 58, 90; Adams Ex. Co. v. Ohio, id. 194, 219; N. Y., N. H. 
A H. R'd v. New York, id. 628, 680; C. M. Ac. R'y v. Solan, 160 U. S. 188, 186; 
Thomas v. Gay, id. 264, 274; R. <&c. R'd v. Tobacco Co., id. 311, 813; Smyth v. 
Ames, id. 466, 519; M., K A T. R'y v. Haber, id. 613, 622; Rhodes v. Iowa, 170 
U. S. 412, 414; Schollenberger v. Penn., 171 U. S. 1, 6; Collins v. N. H., id. 80, 
83; Patapsco Guano Co. v. North Carolina, id. 845, 854. 

1 Campbell v. Gordon, 6 Cranch, 176, 182; Chirac r. Chirac, 2 Wheat 259, 
269; Dred Scott v. Sandford, 19 How. 893, 417; The Chinese Exclusion Case, 
180 U. S. 581, 604; United States v. Wong Kim Ark, 109 U. S. 649, 652. 

* Sturges v. Crowninshield, 4 Wheat. 122, 192; M'Millan v. M'Keill, id. 209; 
Bank v. Smith, 6 Wheat. 181, 184; Ogden v. Saunders, 12 Wheat. 213, 273, 314; 
Boyle v. Zacharie, 6 Pet. 348; id. 635, 648; Beers v. Haughton, 9 Pet. 329, 359; 
Suydam i\ Broadnax, 14 Pet. 67, 75; Cook v. Moffat, 5 How. 295, 807; Bank v. 
Horn, 17 How. 157, 161; Green v. Crelghton, 28 How. 90, 106; Baldwin v. Hale, 1 
Wall. 228, 228; Baldwin v. Bank, id. 284, 289; Oilman v. Lockwood, 4 Wall. 409, 
410; Cole v. Cunningham, 188 U. S. 107, 116 ; Butler v. Goreley, 146 U. S. 808, 813. 

8 Briscoe v. Bank, 11 Pet. 257, 816; Fox v. Ohio, 5 How. 410, 488; United 
States v. Marigold, 9 How. 660, 567 ; Bronson v. Rodes, 7 Wall. 229, 251 ; Butler 
v. Horwitz, id. 258, 260; Hepburn v. Griswold, 8 Wall 608, 606; Legal Tender 
Cases, 12 Wall. 467, 544; Legal Tender Case, 110 U. S. 421, 437. 

4 Fox v. Ohio, 5 How. 410, 483; United States v. Marigold, 9 How. 560, 567. 

5 M'Culloch v. Maryland, 4 Wheat. 316, 417; Searight v. Stokes, 8 How. 151, 
166; Penn. v. Wheeling <fec. Co., 18 How. 421, 481; Ex parte Jackson, 96 U. S. 
727, 732; In re Debs, 158 U. S. 564, 579. 

* Wheaton v. Peters, 8 Pet. 591, 660; Trade-Mark Cases, 100 U. S. 82, 93; 
Banks v. Manchester, 128 U. 8. 244, 261. 

7 Evans v. Eaton, 3 Wheat. 464, 613; Grant v. Raymond, 6 Pet. 218, 241; 
Wilson v. Rousseau, 4 How. 646, 674; Patterson v. Kentucky, 97 U. S. 501, 508; 
Lithographic Co. v. Sarony, 111 U. S. 68, 66. 
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To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the 
high Seas, and Offences against the Law of Nations ; x 

To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 8 

To raise and support Armies, but no Appropriation of Money 
to that Use shall be for a longer Term than two Years ; 

To provide and maintain a Navy ; 

To make Rules for the Government and Regulation of the 
land and naval Forces; 8 

To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrections and repel Invasions ; 

To provide for organizing, arming, and disciplining, the 
Militia, and for governing such Part of them as may be em- 
ployed in the Service of the United States, reserving to the 
States respectively, the Appointment of the Officers, and the 
Authority of training the Militia according to the discipline 
prescribed by Congress; 4 

To exercise exclusive Legislation in all Cases whatsoever, 
over such District (not exceeding ten Miles square) as may, by 
Cession of particular States, and the Acceptance of Congress, 
become the Seat of the Government of the United States, 5 and 
to exercise like Authority over all Places purchased by the 
Consent of the Legislature of the State in which the Same shall 
be, for the Erection of Forts, Magazines, Arsenals, dock- Yards, 
and other needful Buildings; 6 — And 

To make all Laws which shall be necessary and proper for 

1 United States v. Palmer, 3 Wheat. 610, 630; United States v. Hintock, 
6 Wheat. 144, 149; United States v. Smith, id. 153, 157; United States v. Pirates, 
id. 184, 102; United States v. Holmes, id. 412, 417; United States v. Arjona, 120 
U. S. 479, 483. 

* Prize Cases, 2 Black, 635, 665; Ex parte Milligan, 4 Wall. 2, 139; Miller v. 
United States, 11 Wall 268, 805. 

* Dynes v. Hoover, 20 How. 65, 78; United States v. Hall, 98 U. S. 343, 850; 
Johnson v. Sayre, 158 U. S. 109, 114. 

* Houston v. Moore, 5 Wheat. 1, 12; Martin v. Mott, 12 Wheat. 19, 28; 
Luther v. Borden, 7 How. 1, 43; Presser v. Illinois, 116 U. S. 252, 260. 

5 Cohens v. Virginia, 6 Wheat. 264, 425; Stoutenbergh v. Hennick, 129 U. S. 
141, 147; Shoemaker v. United States, 147 U. S. 282, 298. 

* Pollard's Lessee v. Hagan, 8 How. 212, 228; Fort LRU Co. v. Lowe, 114 
U. S. 525, 528; Van Brocklin v. Tennessee, 117 U. S. 151, 159; Chappell v. 
United States, 160 U. S. 499, 509. 
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carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof. 1 
Section. 9. a The Migration or Importation of such Persons 
as any of the States now existing shall think proper to admit, 
shall not be prohibited by the Congress prior to the Year 
one thousand eight hundred and eight, but a Tax or duty may 
be imposed on such Importation, not exceeding ten dollars for 
each Person. 8 

The Privilege of the Writ of Habeas Corpus shall not be 
suspended, unless when in Cases of Rebellion or Invasion the 
public Safety may require it. 4 

No Bill of Attainder or ex post facto Law shall be passed. 

No Capitation, or other direct, Tax shall be laid, unless in 
Proportion to the Census or Enumeration hereinbefore directed 
to be taken. 6 

No Tax or Duty shall be laid on Articles exported from 
any State. 6 

No Preference shall be given by any Regulation of Com- 
merce or Revenue to the Ports of one State over those of 
another: nor shall Vessels bound to, or from, one State, be 
obliged to enter, clear, or pay Duties in another. 7 

No Money shall be drawn from the Treasury, but in Con- 
sequence of Appropriations made by Law ; and a regular State- 
ment and Account of the Receipts and Expenditures of all 
public Money shall be published from time to time. 8 

1 M'Culloch v. Maryland, 4 Wheat. 816, 411 ; Wayman v. Southard, 10 Wheat 
1, 21; U. S. Bank v. Halstead, id. 51, 68; Ableman v. Booth, 21 How. 606, 621; 
Tennessee t;. Davis, 100 U. S. 267, 262; Legal Tender Case, 110 U. S. 421, 440- 
Luxton v. N. R. Bridge Co., 168 U. S. 626, 629. ' 

• Barron v. Baltimore, 7 Pet. 248, 248. 

• Passenger Cases, 7 How. 288, 452; Dred Scott r. Sandford, 19 How. 898, 411. 
« Ex parte Bollman, 4 Cranch, 75, 94; Ex parte Milligan, 4 Wall. 2, 114- Ex 

parte Yerger, 8 Wall. 86, 96. 

• Torpin v. Burgess, 117 U. S. 504. 

• Hylton v. United States, 3 DalL 171, 172; Bodge v. Woolsey, 18 How. 881, 
861; Pac Ins. Co. r. Soule, 7 Wall. 488, 448; Veazie Bank v. Penno, 8 Wall. 
683, 640; Scholey v. Rew, 28 Wall. 881, 847; Pollock v. P. L. & T. Co., 167 
U. S. 429, 658; 158 U. S. 601, 618. 

• License Cases, 5 How. 604, 694 ; Passenger Cases, 7 How. 288, 406; Cooley v. 
Board, 12 How. 299, 814; State v. Wheeling Ac. Bridge Co., 18 How. 421, 488- 
Pittsburg <&c. Coal Co. v. Louisiana, 156 U. S. 690, 600. ' 

• Brashear v. Mason, 6 How. 92, 100; Enote v. United States, 96 U. S. 149, 164. 
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No Title of Nobility shall be granted by the United States : 
And no Person holding any Office of Profit or Trust under 
them, shall, without the Consent of the Congress, accept of 
any present, Emolument, Office, or Title, of any kind whatever, 
from any King, Prince, or foreign State. 
Section. 10. x No State shall enter into any Treaty, Alliance, 
or Confederation ; grant Letters of Marque and Reprisal ; coin 
Money; emit Bills of Credit; 2 make any Thing but gold and 
silver Coin a Tender in Payment of Debts ; pass any Bill of 
Attainder, 8 ex post facto Law, 4 or Law impairing the Obligation 
of Contracts, 6 or grant any Title of Nobility. 

1 Barron v. Baltimore, 7 Pet. 248, 248; Dodge v. Woolsey, 18 How. 881, 840. 

* Craig v. Missouri, 4 Pet. 410, 481; Briscoe v. Bank, 11 Pet. 267, 812; Dar- 
rington v. Bank, 18 How. 12, 14; Virginia Coupon Cases, 114 U. S. 200, 288. 

* Cummings v. Missouri, 4 Wall. 277, 818; Ex parte Garland, id. 888, 877; 
Drehman v. Stifle, 8 Wall. 505, 001. 

* Calder v. Bull, 8 Dall. 880, 800; Fletcher v. Peck, Cranch, 87, 188; Satter- 
lee v. Matthewson, 2 Pet. 880, 418; Watson v. Mercer, 8 Pet. 88, 110; B. A S. 
R'd Co. v. Neshit, 10 How. 805, 401; Carpenter v. Penn., 17 How. 450, 462; 
Locke v. New Orleans, 4 Wall. 172, 178; Cummings v. Missouri, id. 277, 825; 
Drehman t>. Stifle, 8 Wall. 505, 001; Out v. State, Wall. 85, 87; Ering v. 
Missouri, 107 U. S. 221,*228; In re Sawyer, 124 U. S. 200, 219; Medley, Petitioner, 
184 U. S. 100, 170; Hawker v. New York, 170 U. S. 189, 190. 

* Fletcher v. Peck, Cranch, 87, 186; Sturges v. Crowninshield, 4 Wheat. 
122, 197; Dartmouth College v. Woodward, id. 518, 627; Green v. Biddle, 8 
Wheat. 1, 90; Ogden v. Saunders, 12 Wheat. 218, 254; Satterlee v. Matthewson, 
2 Pet. 880, 412; Bank v. Billings, 4 Pet. 514, 560; Lessee v. Moore, 7 Pet. 460, 549; 
Watson v. Mercer, 8 Pet. 88, 110; Momma v. Potomac Co., id. 281, 286; Charles 
River Bridge v. Warren Bridge, 11 Pet. 420, 589; Bronson v. Kinzie, 1 How. 
811, 815; McCracken v. Hayward, 2 How. 608, 612; Gordon v. Appeal Tax 
Court, 8 How. 188, 149; Bank v. Sharp, 6 How. 801, 818; Bridge Company v. 
Dix, id. 507, 580; Mills v. St. Clair Co., 8 How. 560, 584; Butler v. Penn., 10 
How. 402, 415; East Hartford v. Hartford Bridge Co., id. 511, 532; League v. 
De Young, 11 How. 185, 208; The Richmond, <fcc. R'd Co. v. The Louisa R'd 
Co., 18 How. 71, 81; Bank v. Knoop, 16 How. 809, 885; Ohio L. I. & T. Co. v. 
Debolt, id. 416, 428; Asplnwall v. Commissioners, 22 How. 864, 876; Rector 
v. County, 24 How. 800, 802; Bank v. Skelly, 1 Black, 486, 448; Sherman v. 
Smith, id. 587, 591 ; The Binghamton Bridge, 8 Wall. 51, 71 ; McGee v. Mathis, 
4 Wall. 148, 156; Von Hoffman v. City, id. 585, 649; Hepburn v. Griswold, 
8 Wall. 608, 628; Railroad Company v. McClure, 10 Wall. 511, 515; Knox v. 
Exchange Bank, 12 Wall. 879, 883; Legal Tender Cases, id. 457, 547; Curtis v. 
Whitney, 18 Wall. 68, 70; Pennsylvania College Cases, id. 190, 212; State Tax 
on Foreign-held Bonds, 15 Wall. 800, 820; Miller v. The State, id. 478, 402; 
Walker v. Whitehead, 16 Wall. 814, 317; North Missouri R'd v. Magulre, 20 
Wall. 46, 60; New Jersey v. Yard, 95 U. S. 104, 111; Farrington v. Tennessee, 
id. 679, 682; Murray v. Charleston, 96 U. S. 482, 448; Edwards v. Keaney, id. 
595, 598; Sinking-Fund Cases, 99 U. S. 700, 718; R'd Co. v. Tennessee, 101 U. S. 
837, 889; R'y Co. v. Philadelphia, id. 528, 582; Stone v. Mississippi, id. 814, 816; 
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No State shall, without the Consent of the Congress, lay 
any Imposts or Duties on Imports or Exports, except what may 
be absolutely necessary for executing it's inspection Laws: 
and the net Produce of all Duties and Imposts, laid by any 
State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be 
subject to the Revision and Controul of the Congress. 1 

No State shall, without the Consent of Congress, lay any 
Duty of Tonnage, 2 keep Troops, or Ships of War in time of 
Peace, enter into any Agreement or Compact with another 
State, 8 or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not 
admit of delay. 

Louisiana v. New Orleans, 102 U. S. 208, 206; Hall v. Wisconsin, 108 U. S. 5, 8; 
Wolff v. New Orleans, id. 858, 865; Koshkonong v. Burton, 104 U. S. 668, 674; 
Greenwood v. Freight Co., 106 U. S. 18, 19; Wiggins Ferry Co. v. St Louis, 107 
U. S. 865, 870; Louisiana v. Jumel, id. 711, 719; Antoni v. Greenhow, id. 769, 
774; Louisville 4cR.R. Co. v. Palmes, 109 U. S. 244, 256; Louisiana v. Mayor, 
id. 285, 287; Virginia Coupon Cases, 114 U. S. 269, 297; Effinger v. Kenney, 
115 U. S. 666, 569; N. O. Gas Co. v. Louisiana L. Co., id. 660, 658; N. O. W. W. 
Co. v. Rivers, id. 674, 680; Railroad Commission Cases, 116 U. S. 307, 825; 
Seibert v. Lewis, 122 U. S. 284, 294; N. O. Waterworks v. La. Sugar Co., 125 
U. S. 18, 30; Williamson v. New Jersey, 130 U. S. 189, 197; Hunt v. Hunt, 181 
U. S. clxv; Morley v. L. S. R'y Co., 146 U. S. 162, 166; Hamilton Gas Co. v. 
City, id. 258, 265; N. Y. A N. E. R'd Co. v. Bristol, 161 U. S. 566, 567; Central 
Co. v. Laidley, 159 U. S. 108, 109; Pearsall v. G. N. R'y Co., 161 U. S. 646, 659; 
Barnitz v. Beverly, 163 U. S. 118, 121; Douglas v. Kentucky, 168 U. S. 488, 490; 
Chicago <&c R'd v. Nebraska, 170 U. S. 57, 67. 

1 Brown v. Maryland, 12 Wheat. 419, 487; License Cases, 5 How. 504, 694; 
Mager v. Grima, 8 How. 490, 494; Cooley v. Board, 12 How. 299, 813; Crandall 
v. Nevada, 6 Wall. 85, 41; Hamilton Co. v. Mass., id. 682, 639; Waring v. Mayor, 
8 Wall. 110, 121; Woodruff i». Parham, id. 128, 131; Cook «. Penn., 97 U. S. 
566, 570; Turner v. Maryland, 107 U. S. 88, 41; People 0. Compagnie, id. 59, 61; 
Brown v. Houston, 114 U. S. 622, 628; Turpin v. Burgess, 117 U. S. 504, 606; 
Pittsburg Coal Co. v. Bates, 156 U. S. 677, 584; Same v. Louisiana, idc 590, 
597. 

* Cooley v. Board, 12 How. 299, 318; Steamship Co. v. Portwardens, 6 Wall. 
81, 34; State Tonnage Tax Cases, 12 Wall. 204, 211 ; Cannon v. New Orleans, 20 
Wall. 577, 580; Inman S. S. Co, v. Tinker, 94 U. S. 238, 242; Packet Co. v. 
Keokuk, 95 XJ. S. 80, 84; Transportation Co. v. Wheeling, 99 U. 8. 278, 276; 
Wiggins Ferry Co. v. St. Louis, 107 U. S. 866, 875; Transportation Co. v. Par- 
kersburg, id. 691, 695; Morgan v. Louisiana, 118 U. a 455, 461; Huse v. Glover, 
119 U. S. 548, 549; Ouachita Packet Co. v. Aiken, 121 U. 8. 444, 448. 

• Green v. Biddle, 8 Wheat, 1, 85; Virginia v. West Virginia, 11 Wall. 89, 
56; Virginia v. Tennessee, 148 U. S. 608, 617; Wharton v. Wise, 153 U. S. 155. 
167. 
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ARTICLE. H. 

Section 1. The executive Power shall be vested in a Presi- 
dent of the United States of America. He shall hold his 
Office during the Term of four Years, and, together v^ith the 
Vice President, chosen for the same Term, be elected, as 
follows 

Each State shall appoint, in such Manner as the Legislature 
thereof may direct, a Number of Electors, equal to the whole 
Number of Senators and Representatives to which the State 
may be entitled in the Congress: but no Senator or Repre- 
sentative, or Person holding an Office of Trust or Profit under 
the United States, shall be appointed an Elector. 1 
[The Electors shall meet in their respective States, and vote 
by Ballot for two Persons, of whom one at least shall not be 
an Inhabitant of the same State with themselves. And they 
shall make a List of all the Persons voted for, and of the 
Number of Votes for each; which List they shall sign and 
certify, and transmit sealed to the Seat of the Government of 
the United States, directed to the President of the Senate. 
The President of the Senate shall, in the Presence of the Senate 
and House of Representatives, open all the Certificates, and the 
Votes shall then be counted. The Person having the greatest 
Number of Votes shall be the President, if such Number be a 
Majority of the whole Number of Electors appointed; and if 
there be more than one who have such Majority, and have 
an equal Number of Votes, then the House of Representatives 
shall immediately chuse by Ballot one of them for President ; 
and if no Person have a Majority, then from the five highest on 
the List the said House shall in like Manner chuse the Presi- 
dent. But in chusing the President, the Votes shall be taken 
by States, the Representation from each State having one Vote; 
A quorum for this Purpose shall consist of a Member or Mem- 
bers from two thirds of the States, and a Majority of all the 
States shall be necessary to a Choice. In every Case, after the 
Choice of the President, the Person having the greatest Number 
of Votes of the Electors shall be the Vice President. But if 

1 McPherson v. Blacker, 146 U. S. 1, 24 
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there should remain two or more who have equal Votes, the 
Senate shall chuse from them by Ballot the Vice President. 1 ] 

The Congress may determine the Time of chusing the 
Electors, and the Day on which they shall give their Votes ; 
which Day shall be the same throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the 
United States, at the time of the Adoption of this Constitution, 
shall be eligible to the Office of President ; 9 neither shall any 
Person be eligible to that Office who shall not have attained to 
the Age of thirty five Tears, and been fourteen Years a Resident 
within the United States* 

In Case of the Removal of the President from Office, or of his 
Death, Resignation, or Inability to discharge the Powers and 
Duties of the said Office, the Same shall devolve on the Vice 
President, and the Congress may by Law provide for the Case 
of Removal, Death, Resignation or Inability, both of the Presi- 
dent and Vice President, declaring what Officer shall then act 
as President, and such Officer shall act accordingly, until the 
Disability be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, 
a Compensation, which shall neither be encreased nor dimin- 
ished during the Period for which he shall have been elected, 
and he shall not receive within that Period any other Emolu- 
ment from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take 
the following Oath or Affirmation : — " I do solemnly swear (or 
affirm) that I will faithfully execute the Office of President of 
the United States, and will to the best of my Ability, preserve, 
protect and defend the Constitution of the United States." 
Section. 2. The President shall be Commander in Chief of 
the Army and Navy of the United States, and of the Militia of 
the several States, when called into the actual Service of the 
United States; 8 he may require the Opinion, in writing, of 
the principal Officer in each of the executive Departments, 
upon any Subject relating to the Duties of their respective 

1 This clause was amended by the 12th Amendment, post. 

 United States v. Wong Kim Ark, 109 U. S. 640, 715. 

* Cross 0. Harrison, 16 How. 164, 100; Texas v. White, 7 Wall. 700, 720; 
The Grapeshot, Wall. 120, 182; Stewart v. Kahn, 11 Wall 408, 606; Johnson 
v. Sayre, 168 U. S. 100, 116. 

18 
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Offices, and he shall have Power to grant Reprieves and Par- 
dons for Offences against the United States, except in Cases 
of Impeachment. 1 

He shall have Power, by and with the Advice and Consent 
of the Senate, to make Treaties, provided two thirds of the 
Senators present concur; 2 and he shall nominate, and by and 
with the Advice and Consent of the Senate, shall appoint Am- 
bassadors, other public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the United States, 
whose Appointments are not herein otherwise provided for, and 
which shall be established by Law : but the Congress may by 
Law vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of Law, or 
in the Heads of Departments. 8 

The President shall have Power to fill up all Vacancies that 
may happen during the Recess of the Senate, by granting Com- 
missions which shall expire at the End of their next Session. 
Section. 3. He shall from time to time give to the Congress 
Information of the State of the Union, and recommend to their 
Consideration such Measures as he shall judge necessary and 
expedient; he may, on extraordinary Occasions, convene both 
Houses, or either of them, and in Case of Disagreement between 
them, with Respect to the Time of Adjournment, he may adjourn 
them to such Time as he shall think proper ; he shall receive 
Ambassadors and other public Ministers ; he shall take Care that 
the Laws be faithfully executed, 4 and shall Commission all the 
Officers of the United States. 

Section. 4. The President, Vice President and all civil Officers 
of the United States, shall be removed from Office on Im- 
peachment for, and Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors. 

* Ex parte Wells, 18 How. 807, 809; Ex parte Garland, 4 Wall. 888, 880; SI. 
Cent. R'd ». Bosworth, 183 U. S. 92, 09; Brown v. Walker, 161 U. S. 691, 601. 

* Am.' Ins. Co. t>. Canter, 1 Pet. 611, 542; Pong Yue Ting t>. United States, 
149 U. S. 698, 718. 

1 Ex parte Hennen, 13 Pet. 280, 267; United States v. Le Baron, 19 How. 
78, 78; United States v. Germaine, 99 U. S. 608, 609; Ex parte Siebold, 100 U. 8. 
871, 397; Parsons v. United States, 167 U. S. 824, 828; United States v. Eaton, 
169 U. S. 831, 848. 

* Kendall v. United States, 12 Pet 524, 612; State «. Johnson, 4 Wall. 475, 
499; In re Neagle, 185 U. S. 1, 68. 



r"' 
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ARTICLE. IH. 

Section. 1. The judicial Power of the United States, shall be 
vested in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish. The 
Judges, both of the supreme and inferior Courts, shall hold 
their Offices during good Behaviour, and shall, at stated Times, 
receive for their Services, a Compensation, which shall not be 
diminished during their Continuance in Office. 1 
Section. 2. The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made under 
their Authority ; a — to all Cases affecting Ambassadors, other 
public Ministers and Consuls ; 8 — to all Cases of admiralty and 
maritime Jurisdiction; 4 — to Controversies to which the United 
States shall be a Party ; 5 — to Controversies between two or more 

1 Hayburn's Case, 2 Dall. 409, 410; United States 0. Peters, 5 Cranch, 115, 
186; Martin 0. Hunter's Lessee, 1 Wheat. 804, 830; Am. Ins. Co. v. Canter, 
1 Pet. 611, 546; Jackson v. Lamphire, 8 Pet. 280, 280; Livingston v. Story, 
9 Pet. 682, 656; Benner v. Porter, 9 How. 285, 248; United States v. Ferreira, 18 
How. 40, 48; United States v. Todd, id. 52; Murray's Lessee v. Hoboken Co., 
18 How. 272, 275; State v. Johnson, 4 Wall. 475, 499; United States v. Eckford, 
6 Wall 484, 488; Mechanics' <fec. Bank v. Bank, 22 Wall. 276, 294; Gordon v. 
United States, 117 U. S. 697, 702. 

9 Martin v. Hunter's Lessee, 1 Wheat. 804, 881; Robinson v. Campbell, 8 
Wheat. 212, 221 ; Cohens v. Virginia, 6 Wheat. 264, 878, 418; Parsons v. Bedford, 
8 Pet. 488, 447; M'Bride v. Hoey, 11 Pet. 167, 172; Bennett v. Butterworth, 11 
How. 669, 675; Teal r. Felton, 12 How. 284, 292; Neves v. Scott, 18 How. 268, 
272; State v. Wheeling <fec. Bridge Co., id. 518, 563; Irvine v. Marshall, 20 How. 
558, 564; The Moses Taylor, 4 Wall. 411, 428; Mayor v. Cooper, 6 Wall. 247, 250; 
United States v. U. P. R. R. Co., 98 U. S. 569, 602; Tennessee v. Davis, 100 U. S. 
257, 262 ; Ellis v. Davis, 109 U. S. 485, 497 ; Barron v. Burnside, 121 U. S. 186, 197 ; 
Interstate Comm. v. Brimson, 154 U. S. 447, 475. 

• United States v. Ravara, 2 Dall. 297, 298; Bors v. Preston, 111 U. S. 252, 256. 
4 Slocum v. Mayberry, 2 Wheat. 1, 9; United States v. Bevans, 8 Wheat. 886, 

887; The Thomas Jefferson, 10 Wheat. 428, 480; Am. Ins. Co. v. Canter, 1 Pet. 
511, 545; United States v. Coombs, 12 Pet. 72, 76; Waring v. Clarke, 5 How. 
441, 454; N. J. Nav. Co. v. Bank, 6 How. 344, 885; The Genesee Chief v. Fitz- 
hugh, 12 How. 448, 451; Smith v. State, 18 How. 71, 76; Jackson v. Magnolia, 
20 How. 296, 800; Allen v. Newberry, 21 How. 244, 245; More wood v. Enequist, 
28 How. 491, 498; The St. Lawrence, 1 Black, 522, 526; The Commerce, id. 
574, 578; The Hine v. Trevor, 4 WalL 555, 564; Steamboat Co. v. Chase, 16 
Wall. 522, 580; The Lottawanna, 21 Wall. 558, 574; The City of Panama, 101 
U. S. 458, 457. 

* Cotton v. United States, 11 How. 229, 281; United States v. Texas, 143 
U. S. 621, 641. 
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States ; l — between a State and Citizens of another State ; * — 
between Citizens of different States, 3 — between Citizens of the 
same State claiming Lands under Grants of different States, 
and between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. 4 

In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the su- 
preme Court shall have original Jurisdiction. 6 In all the other 
Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make. 8 

The Trial of all Crimes, except in Cases of Impeachment, shall 
be by Jury ; 7 and such Trial shall be held in the State where the 

1 Rhode Island v. Massachusetts, 12 Pet. 667, 720; Commonwealth v. Denni- 
son, 24 How. 66, 95; Virginia v. West Virginia, 11 Wall. 80, 68; United States 
v. Texas, 148 U. S. 621, 689. 

* This clause was amended by the 11th Amendment, post; Chisholm v. 
Georgia, 2 Dall. 419, 480; Hollingsworth v. Virginia, 3 Ball. 878, 882; Wisconsin 
v. Pelican Ins. Co., 127 U. S. 266, 286; Plaquemines Fruit Co. v. Henderson, 
170 U. S. 511, 518. 

* Bingham v. Cabot, 8 Dall. 882, 888; Abercrombie v. Dnpuis, 1 Cranch, 
842, 848; Hepburn v. Ellzey, 2 Cranch, 445, 452; Bank v. Deveaux, 5 Cranch, 
61, 86; New Orleans v. Winter, 1 Wheat. 91, 94; Osborn v. Bank, 9 Wheat. 788, 
828; Gassles v. Ballon, 6 Pet. 761, 762; Brown v. Eeene, 8 Pet. 112, 115; Bank 
v. Earle, 18 Pet. 519, 586; McNutt v. Bland, 2 How. 9, 14; Louisville R'd Co. v. 
Letson, id. 497, 558; Sheldon 0. Sill, 8 How. 441, 448; Dodge v. Woolsey, 18 
How. 881, 347; Dred Scott v. Sandford, 19 How. 898, 403; Covington Co. v. 
Shepherd, 20 How. 227, 232; Barber v. Barber, 21 How. 582, 692; O. A M. R'd 
Co. v. Wheeler, 1 Black, 286, 295; Payne v. Hook, 7 Wall. 425, 429; Paul v. 
Virginia, 8 Wall. 168, 177; Ins. Co. v. Morse, 20 Wall. 445, 453; R'd Co. v. 
Mississippi, 102 U. S. 135, 140; St. L. A San F. R'y v. James, 161 U. S. 546, 
654. 

4 Cherokee Nation v. Georgia, 5 Pet 1, 15; United States 9. Kagama, 118 
U. S. 375, 378. 

* Marbury v. Madison, 1 Cranch, 137, 174; Osborn v. Bank, 9 Wheat 738, 
820; United States v. Ortega, 11 Wheat. 467, 468; Davis v. Packard, 7 Pet. 276, 
281; Ex parte Barry, 2 How. 65; State v. Wheeling Ac. Bridge Co., 13 How. 
518, 559; 18 How. 460, 462; Florida v. Georgia, 17 How. 478, 491; Ames v. Kan- 
sas, 111 U. S. 449, 462; Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 286. 

6 Durous8eau v. United States, 6 Cranch, 807, 813; Cohens v. Virginia, 

6 Wheat. 264, 418; Osborn v. Bank, 9 Wheat. 738, 820; Ex parte Mc Cardie, 

7 Wall. 506, 512; The Alicia, id. 671, 578; Ex parte Yerger, 8 Wall. 85, 98; 
Murdock v. City, 20 Wall. 590, 618. 

7 Murray's Lessee v. Hoboken Co., 18 How. 272, 278; Ex parte Milligan, 
4 Wall. 2, 119; Callan v. Wilson, 127 U. S. 540, 547; Cook v. United States, 188 
U. S. 167, 181. 
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said Crimes shall have been committed ; but when not committed 
within any State, the Trial shall be at such Place or Places as 
the Congress may by Law have directed. 1 
Section. 3. Treason against the United States, shall consist 
only in levying War against them, or in adhering to their Ene- 
mies, giving them Aid and Comfort. No Person shall be con- 
victed of Treason unless on the Testimony of two Witnesses to 
the same overt Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment 
of Treason, but no Attainder of Treason shall work Corruption 
of Blood, or Forfeiture except during the Life of the Person 
attainted. 2 

ARTICLE. IV. 

Section. 1. Full Faith and Credit shall be given in each State 
to the public Acts, Records, and judicial Proceedings of every 
other State. And the Congress may by general Laws prescribe 
the Manner in which such Acts, Records and Proceedings shall 
be proved, and the Effect thereof. 8 

Section. 2. The Citizens of each State shall be entitled to 
all Privileges and Immunities of Citizens in the several 
States. 4 

1 United States v. Jackalow, 1 Black, 484, 486; Cook v. United States, 188 
U. S. 167, 181. 

* Jenkins v. Collard, 146 U. S. 646, 662; United States v. Dunnlngton, 146 
U. S. 838, 346. 

1 Mills v. Duryee, 7 Cranch, 481, 488; Hampton v. M'Connel, 8 Wheat. 284, 
286; M'Elmoyle v. Cohen, 18 Pet 312, 824; Mitchell v. Lenox, 14 Pet. 49, 60; 
Bank v. Dalton, How. 622, 627; D'Arcy v. Ketchum, 11 How. 166, 174; 
Bacon v. Howard, 20 How. 22, 26; Christmas v. Bnssell, 6 Wall. 290, 801; Green 
v. Van Buskirk, 7 Wall. 189, 147; Caperton v. Ballard, 14 Wall. 288, 241; Public 
Works v. Columbia College, 17 Wall. 621, 628; Thompson v. Whitman, 18 Wall. 
467, 461; Bonaparte v. Tax Court, 104 U. S. 692, 694; Embry v. Palmer, 107 
U. S. 8, 9; Hanley r. Donoghue, 116 U. S. 1, 2; C. A A. B'd v. Wiggins Co., 119 
U. S. 616, 622; Reynolds v. Stockton, 140 U. S. 264, 264; Huntington 0. Attrill, 
146 U. S. 667, 666; Laing v. Bigney, 160 U. S. 681, 639. 

* Bank v. Earle, 18 Pet. 619, 686; Conner v. Elliott, 18 How. 691, 692; Dred 
Scott v. Sandford, 19 How. 898, 412; Paul v. Virginia, 8 Wall. 168, 178; Down- 
ham v. Alexandria, 10 Wall. 178, 176; Ward v. Maryland, 12 Wall. 418, 428; 
Slaughter-House Cases, 16 Wall. 86, 76; Brad well v. State, id. 180, 188; Che- 
mung <fea Bank ». Lowery, 98 U. S. 72, 77; McCready v. Virginia, 94 U. S. 891, 
896; Pembina Mining Co. v. Penn., 126 U. S. 181, 187; Eimmish v. Ball, 129 
U. S. 217, 222. 
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A Person charged in any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another 
State, shall on Demand of the executive Authority of the State 
from which he fled, be delivered up, to be removed to the State 
having Jurisdiction of the Crime. 1 

No Person held to Service or Labour in one State, under the 
Laws thereof, escaping into another, shall, in Consequence of 
any Law or Regulation therein, be discharged from such Service 
or Labour, but shall be delivered up on Claim of the Party to 
whom such Service or Labour may be due. 8 
Section. 3. New States may be admitted by the Congress 
into this Union ; but no new State shall be formed or erected 
within the Jurisdiction of any other State; nor any State be 
formed by the Junction of twe or more States, or Parts of 
States, without the Consent of the Legislatures of the States 
concerned as well as of the Congress. 8 

The Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States ; and nothing in this 
Constitution shall be so construed as to Prejudice any Claims of 
the United States, or of any particular State. 4 
Section. 4. The United States shall guarantee to every State 
in this Union a Republican Form of Government, and shall pro- 
tect each of them against Invasion ; and on Application of the 
Legislature, or of the Executive (when the Legislature cannot 
be convened) against domestic Violence. 6 

i Commonwealth v. Dennison, 24 How. 66, 08; Robb ». Connolly, 111 U. S. 
624, 628; Ex parte Reggel, 114 U. S. 642, 648; Roberts ». Reilly, 116 U. 8. 80, 94; 
Lascelles v. Georgia, 148 U. S. 587, 540. 

• Prigg v. Commonwealth, 16 Pet 630, 611; Jones v. Van Zandt, 6 How. 215, 
229; Strader v. Graham, 10 How. 82, 94; Moore ». People, 14 How. 18, 17; Died 
Scott v. Sandford, 19 How. 898, 411. 

• Virginia v. West Virginia, 11 Wall. 89, 55. 

« United States v. Rice, 4 Wheat. 246, 258; M'Culloch v. Maryland, id. 816, 
422; Am. Ins. Co. v. Canter, 1 Pet. 511, 542; Wilcox w. Jackson, 18 Pet. 498, 616; 
United States v. Gratiot, 14 Pet 526, 537; Cross v. Harrison, 16 How. 164, 198; 
Dred Scott v. Sandford, 19 How. 393, 432; Irvine v. Marshall, 20 How. 568, 666; 
National Bank v. County, 101 U. S. 129, 182; Murphy v. Ramsey, 114 U. S. 15, 44; 
United States v. Kagama, 118 U. S. 875, 879; Mormon Church ». United States, 
186 U. S. 1, 42 ; McAllister v. United States, 141 U. S. 174, 179 ; Koenigsberger 
v. Richmond Min. Co., 158 U. S. 41, 48; Thompson t>. Utah, 170 U. S. 848, 847. 

• Luther v. Borden, 7 How. 1, 42; Texas v. White, 7 Wall. 700, 780. 
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ARTICLE. V. 

The Congress, whenever two thirds of both Houses shall 
deem it necessary, shall propose Amendments to this Constitu- 
tion, or, on the Application of the Legislatures of two thirds of 
the several States, shall call a Convention for proposing Amend- 
ments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legis? 
latures of three fourths of the several States, or by Conventions 
in three fourths thereof, as the one or the other Mode of Ratifi- 
cation may be proposed by the Congress; Provided that no 
Amendment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the first and 
fourth Clauses in the Ninth Section of the first Article ; and that 
no State, without its Consent, shall be deprived of it's equal 
Suffrage in the Senate. 

ARTICLE. VI. 

All Debts contracted and Engagements entered into, before 
the Adoption of this Constitution, shall be as valid against the 
United States under this Constitution, as under the Con- 
federation. 

This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land ; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 1 

The Senators and Representatives before mentioned, and the 
Members of the several States Legislatures, and all executive 
and judicial Officers, both of the United States and of the several 

1 Calder 0. Bull, 8 Dall. 886, 802; Martin v. Hunter's Lessee, 1 Wheat. 804, 
840; M'Culloch v. Maryland, 4 Wheat. 316, 405; Gibbons v. Ogden, 9 Wheat 1, 
210; Brown v. Maryland, 12 Wheat. 419, 448; Foster v. Neilson, 2 Pet. 258, 818; 
License Cases, 5 How. 504, 578; Dodge v. Woolsey, 18 How. 881, 848; Ableman 
v. Booth, 21 How. 506, 517; Sinnot v. Davenport, 22 How. 227, 242; Mayor v. 
Cooper, 6 Wall. 247, 250; Hepburn v. Griswold, 8 WalL 603, 611; The Cherokee 
Tobacco, 11 WalL 616, 620; Hanenstein v. Lynham, 100 U. S. 483, 488; Head 
Money Cases, 112 U. S. 580, 599; The Chinese Exclusion Case, 180 U. S. 581, 
600; Horner v. United States, 143 U. S. 570, 578; In re Debe, 158 U. S. 564, 57a 
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States, shall be bound by Oath or Affirmation to support this 
Constitution ; l but no religious Test shall ever be required as a 
Qualification to any Office or public Trust under the United 
States. 

ARTICLE- YJL 

The Ratification of the Conventions of nine States, shall be 
sufficient for the Establishment of this Constitution between the 
States so ratifying the Same. 2 

* Dodge v. Woolsey, 18 How. 881, 848; Ableman ». Booth, 21 How. 60S, 524. 

* Owing* v. Speed, 5 Wheat. 420, 42L 
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AMENDMENTS TO THE CONSTITUTION OP THE 

UNITED STATES. 

The Conventions of a number of the States haying at the time 
of their adopting the Constitution expressed a desire, in order 
to prevent misconstruction or abuse of its powers, that further 
declaratory and restrictive clauses should be added: And as 
extending the ground of public confidence in the government 
will best insure the beneficent ends of its institution — 

Resolved, By the Senate and House of Representatives of the 
United States of America in Congress assembled, two thirds of 
both Houses concurring, That the following articles be proposed 
to the legislatures of the severed states as amendments to the 
constitution of the United States, all or any of which articles, 
when ratified by three fourths of the said legislatures, to be 
valid to all intents and purposes, as part of the said Consti- 
tution, namely : 

Articles in addition to, and amendment of, the Constitution 
of the United States of America, proposed by Congress and 
ratified by the Legislatures of the several States, pursuant to 
the fifth article of the original Constitution. 1 

ARTICLE I. 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; 2 or abridging 
the freedom of speech, or of the press ; * or the right of the people 
peaceably to assemble, and to petition the Government for a 
redress of grievances. 4 

i 1 St 97; Bey. St p. 28, note. 

 PermoU v. Municipality, 8 How. 680, 009; Reynolds v. United States, 98 
U. S. 146, 102; Davis v. Beason, 188 U. S. 888, 842. 

* In re Rapier, 143 U. S. 110, 184. 

* United States v. Cruikshank, 92 U. S. 642, 661. 
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ARTICLE IL 

A well regulated Militia being necessary to the security of a 
free State, the right of the people to keep and bear Arms, shall 
not be infringed. 1 

ARTICLE DDL 

No Soldier shall, in time of peace be quartered in any house, 
without the consent of the Owner, nor in time of war, but in a 
manner to be prescribed by law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particu- 
larly describing the place to be searched, and the persons or 
things to be seized. 9 

ARTICLE V. 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand Jury, 8 except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or public 
danger ; 4 nor shall any person be subject for the same offence to 
be twice put in jeopardy of life or limb ; 5 nor shall be compelled 
in any Criminal Case to be a witness against himself, 6 nor be de- 
prived of life, liberty, or property, without due process of law ; 
nor shall private property be taken for public use, without just 
compensation. 7 

* Pressor v. Illinois, 116 U. S. 252, 264. 

* Ex parte Milligan, 4 Wall. 2, 110; Boyd o. United States, 116 U. & 616, 
621; In re Chapman, 166 U. S. 661, 668. 

1 Ex parte Wilson, 114 U. S. 417, 422; Ex parte Bain, 121 U. S. 1, 5; Talton 
v. Mayes, 168 U. S. 376, 882. 

4 Dynes v. Hoover, 20 How. 66, 78; Ex parte Milligan, 4 Wall. 2, 118, 186; 
Ex parte Mason, 105 TJ. S. 696, 700; Johnson v. Sayre, 158 U. S. 109, 115. 

» United States v. Perez, 9 Wheat 579, 580; Ex parte Lange, 18 Wall 168, 
168; Simmons v. United States, 142 U. S. 148, 154; In re Chapman, 166 U. S. 
661, 671. 

6 Boyd v. United States, 116 U. S. 616, 688; Connselman v. Hitchcock, 142 
U. S. 547, 559; Brown v. Walker, 161 U. S. 591, 598. 

7 Barron v. Baltimore, 7 Pet 243, 247; Murray's Lessee v. Hoboken Co., 18 
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ARTICLE VI. 

In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 1 
and to be informed of the nature and cause of the accusation ; 
to be confronted with the witnesses against him ; to have com- 
pulsory process for obtaining Witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 2 

ARTICLE VH. 

In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be pre- 
served, and no fact tried by a jury, shall be otherwise re-examined 
in any Court of the United States, than according to the rules 
of the common law. 8 

ARTICLE vm. 

Excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments inflicted. 4 

How. 272, 275; Withers v. Buckley, 20 How. 84, 80; Ex parte Milllgan, 4 Wall 2, 
119, 137; Twitchell v. Commonwealth, 7 Wall. 321, 325; Hepburn v. Griswold, 
8 Wall. 603, 623; Miller v. United States, 11 Wall. 268, 804; Legal Tender Cases, 
12 WalL 457, 551; Pumpelly v. Green Bay Co., 13 Wall. 166, 176; Kohl v. 
United States, 91 U. S. 867, 872; Davidson v. New Orleans, 96 U. S. 97, 101; 
Sinking Fund Cases, 99 U. S. 700, 718; Langford v. United States, 101 U. S. 341, 
843; Barrett v. Holmes, 102 U. S. 651, 655; United States v. Lee, 106 U. S. 196, 
218; Ex parte Wall, 107 U. S. 265, 288; United States r. Jones, 109 U. S. 518, 
518; Monongahela Co. v. United States, 148 U. S. 312, 824; Bauman v. Boss, 
167 U. S. 548, 574; Wilson v. Lambert, 168 U. S. 611, 618. 

1 Ex parte Milligan, 4 Wall. 2, 119; Beynolds v. United States, 98 U. S. 145, 
154; Callan v. Wilson, 127 U. S. 640, 547; Cook v. United States, 188 U. S. 157, 
181; Thompson ». Utah, 170 U. S. 848, 846. 

* Twitchell v. Commonwealth, 7 Wall. 821, 825; Reynolds v. United States, 
98 U. S. 145, 158; Mattox v. United States, 156 U. S. 237, 240; Bosen v. United 
States, 161 U. S. 29, 34; United States v. Zucker, id. 475, 481. 

• Bank ». Okely, 4 Wheat 235, 240; Parsons v. Bedford, 8 Pet 433, 446; 
Hiriart v. Ballon, 9 Pet. 156, 166; Webster v. Held, 11 How. 487, 460; Murray's 
Lessee w. Hoboken Co., 18 How. 272, 276; The Justices v. Murray, 9 Wall. 274, 
277; Edwards v. Elliott, 21 Wall. 532, 557; Baylis v. Ins. Co., 118 U. JS. 816, 821; 
Arkansas Co. ». Mann, 180 U. S. 69, 72; Scott v. Neely, 140 U. S. 106, 109; 
Cates t>. AUen, 149 U. S. 451, 456; Thompson v. Utah, 170 U. S. 348, 846. 

4 Ex parte Watkins, 7 Pet 568, 678; Pervear v. Commonwealth, 5 Wall. 
475, 480; In re Kemmler, 186 U. S. 486, 442; O'Neil v. Vermont, 144 U. a 328, 
331. 
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ARTICLE IX. 

The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 1 

ARTICLE X. 

The powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 2 

ARTICLE XL 

The Judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by Citizens of an- 
other State, or by Citizens or Subjects of any Foreign State. 8 

ARTICLE XIL 

The Electors shall meet in their respective states, and vote 
by ballot for President and Vice-President, one of whom, at 
least, shall not be an inhabitant of the same state with them- 
selves ; they shall name in their ballots the person voted for as 
President, and in distinct ballots the person voted for as Vice- 
President, and they shall make distinct lists of all persons 

* Barron v. Baltimore! 7 Pet. 243, 240; Lessee v. Moore, id. 400, 646; Loan 
Assoc, v. Topeka, 20 Wall. 656, 662; Giozza v. Tieman, 148 U. S. 657, 661. 

* Martin v. Hunter's Lessee, 1 Wheat. 304, 326; Dodge v. Woolsey, 18 How. 
881, 852; Hepburn v. Griswold, 8 Wall. 603, 618; Collector v. Day, 11 Wall. 113, 
124; Inman Co. v. Tinker, 04 U. S. 238, 244. 

* This Amendment, adopted as a result of the decision in Chisholm v. 
Georgia, 2 Dall. 410, was declared ratified 8th January, 1708. Rev. St. p. 80. 
Hollingsworth v. Virginia, 8 Dall. 878, 882 ; United States v. Peters, 5 Cranch, 
116, 130; Cohens v. Virginia, 6 Wheat. 264, 403; Osborn v. Bank, Wheat 
788, 840; United States Bank v. Planters' Bank, id. 004, 006; Governor v. 
Madrazo, 1 Pet. 110, 122; Ex parte Madrazzo, 7 Pet. 627, 632; Briscoe v. Bank, 
11 Pet. 257, 821; Rhode Island v. Massachusetts, 12 Pet. 667, 731; Louisiana v. 
Jumel, 1OT U. 8. 711, 720; N. H. v. Louisiana, 108 U. S. 76, 86; Virginia Coupon 
Cases, 114 U. S. 260, 286; Hagood v. Southern, 117 U. S. 52, 67; In re Ayers, 128 
U. S. 448, 487 ; Christian r. A. & N. C R'd, 133 U. S. 233, 243 ; Lincoln Co. v. Lim- 
ing, id. 520, 580; Hans r. Louisiana, 184 U. S. 1, 0; Pennoyer v. McConnaughy, 
140 U. S. 1, 0; In re Tyler, 140 U. S. 164, 100; Reagan v. F. L. & T. Co., 154 U. S. 
862, 888; Tindal v. Wesley, 167 U. S. 204, 200; Smyth v. Ames, 160 U. S. 466, 618. 
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voted for as President, and of all persons voted for as Vice- 
President, and of the number of votes for each, which lists they 
shall sign and certify, and transmit sealed to the seat of the 
government of the United States, directed to the President 
of the Senate; — The President of the Senate shall, in the 
presence of the Senate and House of Representatives, open all 
the certificates, and the votes shall then be counted; — The 
person having the greatest number of votes for President, 
shall be the President, if such number be a majority of the 
whole number of Electors appointed; and if no person have 
such majority, then from the persons having the highest num- 
bers not exceeding three on the list of those voted for as Presi- 
dent, the House of Representatives shall choose immediately, 
by ballot, the President. But in choosing the President, the 
votes shall be taken by states, the representation from each 
state having one vote ; a quorum for this purpose shall consist 
of a member or members from two-thirds of the states, and 
a majority of all the states shall be necessary to a choice. 
And if the House of Representatives shall not choose a Presi- 
dent whenever the right of choice shall devolve upon them, 
before the fourth day of March next following, then the Vice- 
President shall act as President, as in the case of the death 
or other constitutional disability of the President — The per- 
son having the greatest number of votes as Vice-President, 
shall be the Vice-President, if such number be a majority 
of the whole number of Electors appointed, and if no person 
have a majority, then from the two highest numbers on the 
list, the Senate shall choose the Vice-President; a quorum 
for the purpose shall consist of two-thirds of the whole number 
of Senators, and a majority of the whole number shall be nec- 
essary to a choice. But no person constitutionally ineligible 
to the office of President shall be eligible to that of Vice- 
President of the United States. 1 

ARTICLE XHL 

Section 1. Neither slavery nor involuntary servitude, ex- 
cept as a punishment for crime whereof the party shall have 

1 This amendment was declared ratified, 26th September, 1804, amending 
the third paragraph of section 1, article II. Bey. St p. 80. 
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been duly convicted, shall exist within the United States, or 
any place subject to their jurisdiction. 1 
Section 2. Congress shall have power to enforce this article 
by appropriate legislation. 

ARTICLE XTV. f 

Section 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States ; 
nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 
Section 2. Representatives shall be apportioned among the 
several States according to their respective numbers, counting 
the whole number of persons in each State, excluding Indians 
not taxed. But when the right to vote at any election for 
the choice of electors for President and Vice President of the 
United States, Representatives in Congress, the Executive 
and Judicial officers of a State, or the members of the Legisla- 
ture thereof, is denied to any of the male inhabitants of such 
State, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 

Section 8. No person shall be a Senator or Representative 
in Congress, or elector of President and Vice President, or 
hold any office, civil or military, under the United States, 
or under any State, who, having previously taken an oath, 
as a member of Congress, or as an officer of the United States, 
or as a member of any State legislature, or as an executive 

1 This amendment was declared ratified 18th December, 1866. Rev. St. 
p. 80. Osborn v. Nicholson, 18 Wall. 854, 662; Slanghter-House Cases, 16 
Wall. 86, 66; Ex parte Virginia, 100 U. S. 889, 844; United States v. Harris, 
106 U. S. 620, 640; Civil Rights Cases, 109 U. S. 8, 20; Robertson v. Baldwin, 
165 U. S. 275, 280. 

2 See ante, p. 1. 
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or judicial officer of any State, to support the Constitution of 
the United States, shall have engaged in insurrection or rebel- 
lion against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each 
House, remove such disability. 

Section 4. The validity of the public debt of the United 
States, authorized by law, including debts incurred for pay- 
ment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither 
the United States nor any State shall assume or pay any debt 
or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emanci- 
pation of any slave ; but all such debts, obligations and claims 
shall be held illegal and void. 

Suction 5. The Congress shall have power to enforce, by 
appropriate legislation, the provisions of this article. 

ARTICLE XV. 

Section 1. The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or by 
any State on account of race, color, or previous condition of 
servitude — 1 

Section 2. The Congress shall have power to enforce this 
article by appropriate legislation — 

1 This Amendment was declared ratified 80th March, 1870. Bey. St. p. 82. 
Slaughter-House Cases, 16 Wall. 86, 71; Minor v. Happersett, 21 Wall. 162, 
175; United States v. Reese, 02 U. S. 214, 216; United States v. Crolkshank, 
id. 542, 555; Neal v. Delaware, 108 U. S. 870, 888; Ex parte Yarbrough, 110 U. S. 
651, 664; McPherson v. Blacker, 146 U. S. 1, 87. 
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A. 

ABSENCE, A». Baa Pa« 

of members, control of Congress oyer 15 183 

of Vice President, President pro tempore to sot 18 188 

ACCUSED, 

in criminal prosecutions, has right to speedy and public trial, 
impartial jury of district where crime committed, infor- 
mation of accusation, confront witnesses, process to obtain 
witnesses, and assistance of counsel (amd.) VI 208 

ACTION. See Courts. 

ACTS. See States. 

ADJOURNMENT. See Congress. 

President may adjourn Congress in case of disagreement • II 8 194 
yote on question of, not to be presented to President ... I 7 185 

ADMIRALTY, 

judicial power to extend to, and maritime jurisdiction • III 2 105 

AFFIRMATION. See Oath. 

AGE, 

of President, thirty five years II 1 108 

right to vote of male inhabitant of twenty one not to be 

denied (amd.) XIV 2 206 

of Representative, twenty five years 12 181 

of Senator, thirty years 18 183 

of Vice President, thirty five years (amd.) 3CTT 205 

AGREEMENT. See States. 

AMBASSADORS, public ministers and consuls. 

judicial power extends to cases affecting HE 2 105 

original jurisdiction of supreme court over cases affecting HE 2 106 
President to appoint by and with advice and consent of 

Senate II 2 104 

President to receive ambassadors and ministers II 8 104 

AMENDMENTS, 

affecting 1st and 4th clauses of § 0, art. 1, not to be proposed 
prior to 1808 V 199 
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AMENDMENTS — continued. m tea f*bb 

convention to propose, may be called by Congress . . . . V 199 
•ball, when ratified by three fourths of states or legislatures 

thereof, be part of constitution Y 199 

Senate may propose or concur with, to revenue bills . • • I 7 184 
state not to be deprived of equal suffrage in Senate by • . Y 199 

APPOINTMENT. See Electors ; President. 

Congress to provide for, of inferior officers in President, 

courts of law, or heads of departments II 2 194 

of militia officers reserved to states 18 188 

not otherwise provided for, power of, in President .... II 2 194 

temporary, of Senators 13 182 

no Senator or Representative to be appointed to civil office . I 6 184 

APPORTIONMENT, 

of direct taxes among states according to their respective 

numbers 12 181 

of Representatives among states according to their respective 

numbers (amd.) XIV 2 206 

APPROPRIATION, 

no money to be drawn from treasury except on, by law ..19 189 
for support of army for two years only 18 188 

APPROVE. See Bills. 

ARMY, 

Congress power to raise and support 18 188 

President to be commander in chief of II 2 193 

ARREST. See Congress. 
ARSENALS. See Congress, Power. 
ARTS. See Copyright and Patents. 
ASSEMBLE. See Congress. 
ASSUMPTION, 

or payment of debts, etc., of state in rebellion . (amd.) XIV 4 207 

ATTAINDER. See Bills ; Treason. 
ATTENDANCE. See Congress. 
AUTHORS. See Copyright and Patents. 



B. 

BAIL, 

excessive, not required (amd.) VHI 203 

BALLOT, 

votes for President and Vice President to be by . . (amd.) XII 204 
BANKRUPTCY. See Congress, Power. 
BEHAVIOR, 

each House to punish member for disorderly 15 184 

Judges to hold office during good Ill 1 195 
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BILLS, Abt. 8m. Paob 

of attainder Dot to be passed by Congress 10 189 

of attainder not to be passed by state I 10 190 

of credit, state cannot emit I 10 190 

to be presented to President, who may approve and sign, or 
return same to House wherein it originated with objec- 
tions I 7 184 

may be passed over President's objections 17 185 

if not returned by President within ten days will become 

a law unless Congress has adjourned 17 185 

revenue, to originate in House, Senate may amend same ..17 184 

BORROW. See Congress, Power. 

BOUNTIES. See Debt. 

BREACH OF PEACE, 

Senators and Representatives not privileged from arrest for I 6 184 

BRIBERY, 

removal from office on impeachment fox < II 4 194 



C. 

CAPITATION, 

tax not to be laid except in proportion to census or enumera- 
tion I 9 189 

CAPTURES, 

on land and water, Congress to make rules concerning ..18 188 
CENSUS, 

no capitation or direct tax to be laid except in proportion to I 9 189 

to be made every ten years 12 182 

CHIEF JUSTICE, 

to preside at trial for impeachment of President .... 18 183 

CITIZENS. See Courts. 

of each state entitled to privileges and immunities of citizens 

of other states IV 2 197 

effect of denying right to vote of (amd.) XIV 2 206 

right to vote of, not to be denied on account of race, color or 

previous condition of servitude (amd.) XV 207 

of U. S. are all persons born or naturalized in U. S. and sub- 
ject to jurisdiction thereof (amd.) XIV 1 208 

of state, are the same (amd ) XIV 1 208 

state not to abridge privileges or immunities of citizens of 

U. S XIV 1 206 

Presidents must be natural born II 1 193 

Representatives must be seven years I 2 181 

Senators must be nine years 13 183 

CLASSES, 

Senators to be divided into three 13 182 
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COIN. See Congress, Power; Statu. am. 8m. pam 

COLOR. See Right. 

COMMANDER IN CHIEF. See President. 

COMMERCE, 

Congress to regulate, with foreign nations, among states and 

with Indians I 8 186 

preference to ports of one state over those of another not to 

be given by regulation of 19 189 

COMMISSION. See President. 

COMMON LAW, 

rules of, to prevail in re-examination of fact found by jury 

(amd.) Vn 203 
COMPACT. See States. 

COMPENSATION, 

judges to receive, not diminishable during continuance in 

office m 1 195 

President to receive, not diminishable during continuance in 

office II 1 193 

Senators and Representatives to receive 16 184 

without just, private property not to be taken by law (amd.) V 202 

CONGRESS, 

AdjournmetitSy 
neither House to adjourn for more than three days without 

consent of other 15 184 

less than majority may adjourn from day to day .... I 5 183 
adjournment of, to place other than where both Houses 

are sitting prohibited 15 184 

adjournment prevents return of bill from President ... I 7 185 
vote on question of adjournment need not be presented to 

President I 7 185 

President may adjourn in case of disagreement .... II 3 194 

appointment of members of, to certain offices prohibited ..16 184 

arrest, members privileged from, in going to and from and 
attending sessions, except in cases of treason, felony or 
breach of peace 16 184 

assemble at least once a year 14 183 

attendance of absent members, may compel 15 183 

bills. See Amendments ; Bills. 

compensation, members to receive, to be paid out of treasury 
ofU. S I 6 184 

concurrence of Houses of, to order, resolution or vote ... I 7 185 

consent of. See States. 

consideration of measures, President to recommend to . . II 3 194 

consists of Senate and House of Representatives .... I 1 181 

control of election of members of I 4 183 

impeachment. See Impeachment. 

information of state of union, President to givo to . . . . II 3 194 
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CONGRESS — continued. An. 8m. Pa« 

journal of proceedings, each House to keep 15 184 

journal of proceedings, names to be entered on, when voting 

on bill objected to by President I 7 185 

journal of proceedings, President's objections to be entered 

upon 17 185 

journal of proceedings, yeas and nays to be entered upon at 

desire of one fifth of either House 15 184 

judge of elections, returns and qualifications of its members, 

each House to be 15 183 

legislative powers vested in II 181 

majority of each House quorum for business I 5 188 

meeting of, first Monday in December 14 188 

members of, to take oath VI 100 

member who has taken oath and engaged in rebellion (amd.) XIV 8 

Power to, 

enforce amendments (amds.) XIII, XIV, XV 208-7 

call convention to propose amendments V 100 

acts, records and proceedings of state, prescribe manner 

of proving, and effect thereof IV 1 107 

raise and support armies 18 188 

make rules to govern army and navy 18 188 

exercise exclusive authority over places purchased for 

arsenals I 8 188 

establish uniform laws of bankruptcy 18 187 

make rules concerning captures on land and water ... I 8 188 

regulate commerce 18 186 

consent that person holding office under U. S. may accept 

present, title, etc, from king, etc 19 100 

establish inferior tribunals 18 188 

punish counterfeiting coin and current securities ... I 8 187 

pay debts I 8 185 

provide for defence and welfare 18 185 

exercise exclusive legislation over District of Columbia . I 8 188 
exercise exclusive authority over places purchased for 

dockyards I 8 188 

impose duty on importation of slaves prior to 1808 ... I 9 180 

lay and collect uniform duties I 8 185 

determine time of choosing and voting of electors of 

President H 1 103 

control elections of members of, times, places and manner I 4 183 

lay and collect uniform excises 18 185 

expel member with concurrence of two thirds, either House I 5 184 

define and punish felonies on high seas 18 188 

regulate value of foreign coin 18 187 

exercise exclusive authority over all places purchased for 

forts I 8 188 



2l6 INDEX TO CONSTITUTION. 

CONGRESS — continued, Us. 8k. Tsm 

lay and collect uniform imposts 18 185 

make rules I or government of land f ore* 18 188 

to make necssssry and proper lawa to execute these powera I 8 188 

grant letter  of marqne and reprisal 18 188 

exercise exclusive authority over all places purchased for 

magazines 18 188 

to. standard of measures 18 187 

borrow, coin* regulate rafaie of money I 8 187 

appropriate by law money I 9 189 

militia, provide for calling forth to execute laws, suppress 
insurrection, repel invasions; organise, arm and disci- 
pline ; govern when employed in serrice of U. 8. . . • I 8 188 

make uniform rule regarding naturalixation 18 187 

make rules for government of naval forces 18 188 

provide and maintain navy 18 188 

rest in President, courts, and heads of departments, appoint- 

ment of inferior officers II 2 194 

define and punish piracies 18 188 

establish post offices and roads I 8 187 

declare what officer shall succeed President, in certain 

instances H 1 193 

provide for copyrights and patents 18 187 

punish members for disorderly behavior 15 184 

make or alter regulations of election of members .... I 4 183 

determine rules of proceeding 15 184 

admit new states IV 3 198 

create new states IV 8 198 

impose tax on importation of slaves prior to 1808 ... I 9 189 

lay and collect taxes I 8 185 

dispose of and make needful rules and regulations for terri- 
tories or other property IV 8 198 

declare war I 8 188 

fix standard of weights I 8 187 

Power of limitations on, 

not to prohibit right to assemble peaceably . • (amd.) I 201 

not to pass bill of attainder I 9 189 

not to lay capitation tax unless apportioned I 9 189 

not to lay direct tax unless apportioned 19 189 

vessels bound to or from one state not to pay duties in 

another I 9 189 

not to lay duty on articles exported from state .... I 9 189 

not to pass ex post facto \*w 19 189 

not to suspend writ of habeas corpus, unless in case of 

rebellion or invasion 19 189 

not to prohibit prior to 1808 importation of such persons 

original states deem proper 19 189 
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CONGRESS — continued. Ai 

not to prohibit prior to 1808 immigration of persons states 

may admit 

not to prohibit right to petition government . . . (amd.) 
preference to ports of one state over those of another not 
to be made by regulation of commerce or revenue . . 

not to prohibit freedom of press (amd.) 

not to legislate respecting establishment or free exercise of 

religion (amd.) 

not to prohibit freedom of speech (amd.) 

not to lay tax on articles exported from a state .... 

not to grant title of nobility • 

not to publish such parts of journal as require secrecy . 
President may convene on extraordinary occasions . • • . ] 
quorum, majority of each House a, to do business . . . • 
revenue bills to originate in House of Representatives • . • 
See House of Representatives; Senate. 

CONSTITUTION. See Amendments; Courts; Oath; 

Right. 
debts and engagements existing prior to adoption of, valid 

under ... VI 

established by people of U. S Preamble 

powers not delegated to XL S. by, reserved to states or 

people (amd.) X 

ratification of, by nine states sufficient to establish . . VII 

supreme law of land VI 

supreme law of land, laws made in pursuance thereof are • YI 

CONSULS. See Ambassadors. 

CONTROVERSIES. See Courts. 

CONVENTION. See Amendment. 

COPYRIGHT AND PATENTS. 

Congress has power to promote progress of science and arts by 
securing for a time to authors and inventors exclusive right 
to their inventions and discoveries I 8 187 

COUNSEL, 

accused to have assistance of (amd.) VI 208 

COUNTERFEIT. See Congress, Power. 

COURTS, 

common law rules to govern in re-examination of fact found 

by jury " (amd.) VII 203 

judicial power extends to certain cases Ill 2 105 

judicial power extends to certain controversies .... HI 2 105 

judicial power does not extend to certain controversies (amd.) XI 204 

judicial power vested in supreme and inferior courts . . HI 1 195 

judges of states to be bound by constitution, etc. ... VI 199 

judges to hold office during good behavior HI 1 195 
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181 
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200 
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judges to receive compensation Ill 1 195 

jury, impartial, of district where crime committed, for 

accused (amd.) VI 203 

jury, no person to answer for capital or infamous crime 

except on indictment of grand, except when . . (amd.) V 202 

jury, right of trial by, where controversy exceeds 920 (amd.) VII 203 

supreme, jurisdiction, when original Ill 2 196 

supreme, jurisdiction, when appellate Ill 2 196 

trial of crimes, except impeachment, to be by jury . . HI 2 196 
trial of crimes to be in state where crime committed, or 

when not committed in state, where Congress may direct HI 2 196 

speedy and public trial of accused (amd.) VI 203 

tribunals inferior to supreme court 18 188 

CRIME. See Courts ; Impeachment. 

person charged with, fleeing to another state may be extra- 
dited IV 2 198 

CRIMINAL PROSECUTION. See Accused. 

D. 
DEATH. See President. 
DEBT. See Congress ; States. 

or obligation incurred in rebellion not to be paid (amd.) XIV 4 207 
validity of, for bounties or pensions not questionable (amd.) XIV 4 207 
DEPARTMENTS. See Officers; President. 
DISABILITY, 

of person in rebellion removable by two thirds Con- 
gress (amd.) XIV 3 207 

DISTRICT OF COLUMBIA. See Congress, Power. 

DOCKYARDS. See Congress, Power. 

DUE, 

process of law, person not to be deprived of life, liberty or 
property without (amd.) V 202 

(amd.) XIV 1 206 
DUTIES. See Congress, Power; States. 

DUTY. See Congress, Power; President. 

E. 

ELECTIONS. See Congress, Power; Electors; Legislatures. 

ELECTORS, 

of House of Representatives, qualifications 12 181 

members of Congress not to be II 1 192 

presidential, denial of right to vote for • . . . (amd.) XIV 2 206 
presidential, qualifications, manner appointed, number of . II 1 192 
presidential, who may not be (amd.) XIV 8 206 

EMOLUMENT. See House of Representatives; Senate. 
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ENUMERATION, Aw. a*, pa« 

to be made every ten years 12 182 

of rights in constitution does not disparage other rights (amd. ) IX 204 

EQUAL, 

protection of laws, not to be denied by states . (amd.) XIV 1 206 

EXCISES. See Congress, Power. 

must be uniform throughout U. S 18 185 

EXECUTIVE, 

powers. See Officers; President. 

application of, to U. S. to prevent violence IV 4 108 

authority to issue writs of election 12 182 

authority, fugitives from justice to be delivered up on de- 
mand of IV 2 198 

to make temporary appointment of Senator 18 182 

EXPENDITURES. See Receipts. 

EXPORTS. See Law. 

EX POST FACTO. See Law. 

EXTRADITION, 

person charged with treason, felony or other crime may be 
extradited IV 2 108 



F. 

FAITH. See State. 

FELONY, 

on high seas, Congress to define and punish 18 188 

person charged with, fleeing to another state to be delivered up IV 2 198 
Senators and Representatives not privileged from arrest f or . I 6 184 

FINES, 

excessive, cannot be imposed (amd.)Vm 203 

FOREIGN. See Commerce; Congress, Power; State. 

FORTS. See Congress, Power. 

FREEDOM, 

of speech and press, not to be abridged (amd.) I 201 

FUGITIVES, 

from crime or labor to be delivered up IV 2 108 

g. 

GOLD. See States. 
GUARANTEE, 

of republican form of government to states IV 4 198 

H. 

HABEAS CORPUS, 

privilege of writ of, not to be suspended except when . • . I 9 189 
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HOUSE OF REPRESENTATIVES. See Congress. ab. 8m. 
counting ballots for President and Vice President in pres- 
ence of (amd.) XII 205 

bills for raising revenue must originate in 17 184 

composed of members chosen every second year by people of 

states I 2 181 

Congress composed of, and Senate II 181 

electors of members, qualifications of 12 181 

impeachment, sole power of 12 182 

member of , not to be elector of President II 1 192 

person holding office under U. S. cannot be member of . • I 6 184 

President to be chosen by, when and how • • (amd.) XII 205 

quorum of, is majority of 15 183 

Representatives to be twenty one years old, seven years a citi- 
zen and inhabitant of state chosen from 12 181 

Representatives not to be appointed to any civil office, under 
the authority of the U. S., created or emolument whereof 

has been increased during time elected 16 184 

Representatives to be apportioned among states . (amd.) XIV 2 206 
Representatives not to be questioned elsewhere for speech or 

debate in House 10 184 

Representatives not to exceed 1 for every 30,000 .... I 2 182 

speaker, choose their own 12 182 

vacancies in representation of state, executive thereof to 

issue writs of election to fill 12 182 

I. 

IMPEACHMENT, 

Chief Justice presides over trial of President 13 183 

concurrence of two thirds Senate to judgment of .... I 3 183 

judgment of, not a bar to indictment, etc 13 183 

judgment of, extends to removal from office I 3 183 

of President and other officers for certain crimes .... II 4 194 

of President, who to aot as President II 1 193 

not to be by jury trial Ill 2 196 

no reprieve or pardon in case of II 2 194 

IMPORTS. See States. 

IMPOSTS. See Congress, Power; States. 

INDIANS. See Commerce. 

INDICTMENT, 

person impeached liable to 18 183 

INHABITANT, 

electors to vote for one who is not inhabitant of same state, 

when (amd.) XII 204 

Representative must be, of state in which chosen .... I 2 181 
right to vote of male, over twenty one years of age (amd.) XIV 2 206 
Senators must be, of state in which chosen 18 183 
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INSURRECTION, A*r. Sbo. pa« 

debts incurred in, illegal (amd.) XIV 4 207 

disability of person engaged in (amd.) XIV 3 206 

INVASION, 

militia called to repel 18 188 

state to be protected from IV 4 198 

writ of habeas corpus suspended in case of Id 189 

INVENTOR. See Copyright and Patents. 



J. 
JEOPARDY, 

no person to be pat twice in, for same offence • . (amd.) V 202 
JOURNAL. See Congress. 
JUDGES. See Courts. 

JUDGMENT. See Impeachment 
JUDICIAL, 

power. See Courts. 

proceedings of state, faith and credit to be given to ... IV 1 197 
JURISDICTION. See Courts ; State. 
JURY. See Courts. 



LAW. See Congress; Courts; States. 

bill becomes a, when 17 184 

courts may appoint inferior officers II 2 194 

debt authorized by, not questionable .... (amd.) XTV 4 207 

ex post facto. Congress not to pass 19 189 

ex post facto, state not to pass 110 190 

inspection, state may execute, how I 10 191 

impairing obligation of contract, state not to pass .... I 10 190 

of nations, offences against 18 188 

necessary and proper, Congress to make I 8 188 

state, not to discharge slave IV 2 198 

supreme court, appellate jurisdiction as to Ill 2 190 

of union, militia may be called to execute 18 188 

of U. S. Bupreme law of land VI 199 

LEGISLATURES, 

application of, for convention to propose amendments . . V 199 

application of, for protection against violence .... IV 4 198 

appoint presidential electors II 1 192 

choose Senators 18 182 

consent of, to formation of new state • • IV 8 198 

consent of, to purchase of places by U. S 18 188 

electors of more numerous branch of, qualified as electors of 

House of Representatives 12 181 
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members of, to take oath VI 199 

members of, who engaged in rebellion . . . (amd.) XIV 3 206 

prescribe roles of election of members of Congress .... I 4 183 

ratification of amendments by three fourths of V 199 

recess of, temporary appointments of Senators during ... I 3 182 

regulation of elections by 14 183 



M. 

MAGAZINES. See Congress, Power. 

MAJORITY, 

of each House a quorum 15 183 

case of no, of presidential electors (amd.) XII 205 

of electors necessary to elect President .... (amd.) XII 205 

of Senate necessary to elect Vice President . . (amd.) XII 205 

MANNER. See Congress, Power. 

MARITIME, 

jurisdiction, judicial power extends to Ill 2 195 

MARQUE. See Congress, Power; States. 
MEASURES. See Congress, Power. 
MEETING. See Congress; Legislatures. 
MEMBERS. See Congress ; Legislatures. 
MILITIA. See Congress, Power; Officers. 

necessary to state (amd.) II 202 

MINISTERS, 

President to appoint public II 2 194 

President to receive public • II 3 194 

MISDEMEANORS, 

removal from office for II 4 194 

MONEY. See Congress, Power ; States. 

appropriation of, for army for two years I 8 188 

appropriation of, from treasury 19 189 

statement of expenditures of, published 19 189 



N. 

NATIONS. See Law. 

NATURALIZATION. See Congress, Power. 

persons naturalized are citizens of states and U. S. (amd.) XIV 1 206 

NAVY. See Congress, Power. 
NATS. See Yeas and Nays. 
NOBILITY. See Congress; States. 
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O. 

OATH, Akp. gao. Pam 

all members of Congress and legislatures and all executive 
and judicial officers of states and U. S. to take, or affirma- 
tion VI 199 

certain persons who have taken, not to hold office (amd.) XIV 3 206 

in impeachment, Senate to take 13 183 

warrant not to issue except upon (amd.) IV 202 

OBJECTIONS. See Bills. 

OBLIGATION. See Debt ; States. 

OFFENCE. See Jeopardy; Law. 

OFFICE, 

disqualification to hold upon impeachment 13 183 

ineligibility for presidential II 1 193 

judicial, compensation not to be diminished Ill 1 195 

judicial, held during good behavior Ill 1 195 

opinions on duties of II 2 193 

person holding, under U. S. not to accept present, etc. . . I 9 190 

person holding, under U. S. not to be elector II 1 192 

President to hold, four years II 1 192 

religious test not a qualification for VI 200 

removal from, upon impeachment 13183 

removal of President from, who to act II 1 193 

under U. S., when not to be held (amd.) XIV 3 206 

OFFICERS, 

appointed by President, except II 2 194 

appointment of inferior II 2 194 

civil, removable by impeachment LI 4 194 

commissioned by President II 8 194 

executive and judicial, engaged in rebellion . . (amd.) XIV 3 200 

House to choose its own 12 182 

laws to execute powers vested in 18 189 

militia, appointed by states 18 188 

opinion of principal, of executive departments II 2 193 

senate to choose its own 13 183 

U. S. and state, bound by oath VI 199 

ONE FIFTH. See Teas and Nays. 
OPINION. See Officers. 
ORDER, 

concurrent, to be submitted to President 17 185 

P. 
PARDONS, 

President may grant • ... II 2 194 

PATENTS. See Copyright and Patents. 
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PEACE. See Breach of. An. Bh. Pass 

time of, soldiers not to be quartered in house . . (amd.) Ill 202 

time of, state not to keep troops or ships, except .... I 10 191 

PENSIONS. See Debts. 
PEOPLE. See Powers; Right. 
PETITION. See Right. 
PIRACY, 

Congress to define and punish 18 188 

PLACES. See Congress, Power. 
PORTS. See Congress, Limitations on. 
POST, 

offices and roads, Congress to establish . 18 187 

POWERS. See Congress; Courts; President. 

not delegated to U. S. or prohibited to states, reserved to 

states and people (amd.) X 204 

PREFERENCE. See Congress, Limitations on. 
PREJUDICE, 

constitution does not, claim to territory IV 8 198 

PRESIDENT, 

to be thirty five years of age, and a natural born citizen . II 1 193 

commander in chief of army, etc II 2 193 

compensation of II 1 193 

death, etc., of II 1 193 

duty of, 

to adjourn Congress on certain occasions II 3 194 

to commission all officers of U. S II 3 194 

to convene Congress on extraordinary occasions ... II 3 194 

to inform Congress of state of union II 3 194 

to recommend measures to Congress ....... II 3 194 

to receive ambassadors and public ministers II 8 194 

to see that laws are faithfully executed II 3 194 

to sign bills, resolutions, etc., or return with objections • I 7 184 

to take oath n 1 193 

election of (amd.) XII 204 

executive powers vested in II 1 192 

impeachment of II 4 194 

power of, 

to appoint certain officers ...» 112 194 

to fill certain vacancies II 2 194 

to grant reprieves and pardons II 2 194 

to make treaties • II 2 194 

to require written opinion of cabinet officers .... II 2 193 

removal of, from office II 4 194 

who is ineligible for II 1 193 

PRESIDENT, 

pro tempore, Senate to choose 13 183 

of Senate, Vice President to be I 3 183 



INDEX TO CONSTITUTION. 225 

PRESS, A*r. sac. Pact 

freedom of, not to be abridged (amd.) I 201 

PRIVATE, 

property not to be taken without compensation • (amd.) V 202 

PRIVILEGE, 

from arrest 16 184 

and immunity, citizen of each state entitled to ... . IV 2 197 

state not to abridge, of citizen (amd.) XIV 1 206 

PRIZES. See Congress, Power. 
PROCESS. See Due Process. 

accused to have, for witnesses (amd.) VI 208 

PROPERTY. See Congress; Due Process. 

PROSECUTION. See Accused. 

PROTECTION. See Equal Protection. 

PUNISHMENT, 

Congress to provide, for counterfeiting 18 187 

cruel and unusual, not to be inflicted .... (amd.) VIII 208 
Houses may punish members for disorderly behavior ... I 5 184 

party impeached liable to 18 188 

servitude a, for crime (amd.) XIII 1 205 

of treason, Congress to declare Ill 8 197 

PUBLIC, 

use, private property taken for (amd.) V 202 

Q. 

QUALIFICATIONS. See Electors; House of Representa- 
tives ; Office ; Senate ; President ; Vice President. 

QUORUM. See Majority. 

of two thirds states in election of President by House (amd.) XII 205 
of two thirds Senators in election of Vice President (amd.) XII 205 

R. 

RATIFICATION, 

of amendments V 199 

of constitution VH 200 

REBELLION, 

punishment for (amd.) XIV 8 206 

debts incurred in XIV 4 207 

writ of habeas corpus may be suspended in 19 189 

RECEIPTS, 

and expenditures of public moneys, statement of ... . 19 189 

RECESS. See Legislatures ; Senate. 

RECORDS, 

of state faith and credit given to; manner of proof and 

effect given to IV 1 197 

15 
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REGULATION. See Congress ; Legislatures ; States. An. 8m. pjmb 
RELIGION, 

not to be established (amd.) I 201. 

RELIGIOUS, 

test not to be a qualification for office ....... VI 200 

REMOVAL. See Office. 
REPASSED, 

concurrent order, etc., may be 17 185 

REPRESENTATIVES. See House of Representatives. 
REPRIEVES, 

President may grant II 2 194 

REPUBLICAN. See Guarantee. 
RESIGNATION, 

of President, Vice President, or other officer to succeed . . II 1 193 

vacancy by, of Senator 13 182 

RESOLUTION, 

concurrent, to be presented to President 17 185 

RETURN. See Bills. 

REVENUE, 

bills to originate in House 17 184 

preference not to be given by regulation of 19 189 

RIGHT. See Accused. 

to assemble (amd.) I 201 

enumeration of rights in constitution .... (amd.) IX 204 

to keep and bear arms (amd.) II 202 

of petition (amd.) I 201 

to be secure against searches and seizures . . . (amd.) IV 202 

of trial by jury, civil cases (amd.) VII 203 

of trial by jury, criminal cases (amd.) VI 203 

to vote (amd.) XIV 2 206 

(amd.) XV 1 207 

RULES. See Congress; Courts; Legislatures. 

S. 

SCIENCE. See Copyright and Patents. 
SEARCHES. See Right. 
SEAS. See Felony. 
SECRECY. See Congress. 
SECURITIES. See Congress, Power. 
SENATE. See Congress. 

counting ballots for President and Vice President, in pres- 
ence of (amd.) XII 205 

to be divided into classes, and one third chosen every second 

year I 8 182 

composed of two Senators from each state, chosen by legisla- 
ture thereof for six years 18 182 
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SENATE — continued. An. Bk. Pi«i 

Congress composed of, and House of Representatives ... I 1 181 

elector of President or Vice President, Senator not to be . II 1 192 

to try all impeachments 18 188 

to choose other officers 18 188 

Vice President to be president of 18 188 

president of, has vote, when, equally divided 18 183 

to choose president pro tempore 18 188 

appointments daring recess of II 8 182 

Senators to be thirty years old, nine years citizen and inhabi- 
tant of state for which chosen 18 183 

Senators not to be appointed to any civil office, under the 
authority of the U. S., created or emolument whereof has 

been increased during time elected 16 184 

treaties, advice and consent of two thirds of , to II 2 194 

legislature to fill vacancies in 13 182 

vacancies in, temporarily filled by state executive .... I 8 182 

Vice President shall be chosen by, when and how (amd.) XII 205 

SENATOR. See Senate. 
SERVITUDE. See Slavery. 
SHIPS. See State. 
SILVER. See States. 
SLAVE, 

debt or obligation for loss or emancipation of . (amd.) XIV 4 207 
SLAVERY, 

or servitude, except as punishment, not to exist . (amd.) XIH 1 205 
SOLDIERS, 

not to be quartered in house in time of peace • . (amd.) Ill 202 

SPEAKER. See House of Representatives. 
SPEECH, 

freedom of, not to be abridged (amd.) I 201 

STATES. See Citizens; Congress, Power; Courts; Leg- 
islatures. 

application of legislatures for amendments V 199 

constitution and laws of, inferior to constitution, laws and 

treaties of U. S VI 199 

controversies between, and others Ill 2 195 

not to lose equal suffrage in Senate V 199 

judges of, bound by laws, etc., of U. S VI 199 

new state not to be formed in jurisdiction of, except • . . IV 3 198 
limitations on, 

not to assume certain debts (amd.) XIV 4 207 

coin money I 10 190 

deny or abridge right to vote .... (amd.) XIV 2 206 

(amd.) XV 1 207 

emit bills of credit I 10 190 

engage in war, unless in imminent danger. ... I 10 191 
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STATES — cottfinued. An. Bn. Paob 

not to enter into agreement or compact with other . . . I 10 101 

enter into treaty, alliance or confederation ... I 10 190 

grant titles of nobility I 10 190 

grant letters of marque I 10 190 

lay imposts or duties on imports or exports except 

when I 10 191 

lay duty of tonnage I 10 191 

keep troops or ship of war in peace I 10 191 

make anything but gold and silver legal tender . . I 10 190 
pass bill of attainder, ex post facto law, or law im- 
pairing contracts I 10 190 

penalty on, for denying right to vote .... (amd.) XIV 2 206 

protection of, from invasion and violence IV 4 198 

public acts, etc., of one of, to have faith and credit in other IV 1 197 

regulation of, not to discharge fugitive slave IV 2 198 

republican form of government guaranteed to ... . IV 4 198 
votes and quorum of, in choosing President and Vice Presi- 
dent (amd.) XII 205 

SUITS. See Courts. 
SUNDAYS, 

excepted 17 185 

SUPREME COURT. See Courts. 



T. 

TAXES, 

Congress has power to lay and collect 18 185 

direct, shall be apportioned among states of union according 

to their respective numbers 12 181 

no capitation or direct, to be laid unless in proportion to census 19 189 

no, to be laid on exports from state 19 189 

may be laid on importation of certain persons 19 189 

TENDER, 

in payment of debts, state to make only gold and silver . . I 10 190 

TERRITORY. See Congress, Power. 
TESTIMONY. See Witness. 
THREE FOURTHS. See Amendments. 
TIMES. See Congress, Power. 
TITLE. See Congress; States. 
TONNAGE, 

state not to lay duty of I 10 191 

TREASON, 

attainder of, works corruption of blood and forfeiture only 

during life of person attainted Ill 8 197 

consists in what Ill 8 197 

person charged with, fleeing into another state .... IV 2 198 



INDEX TO CONSTITUTION. 229 

TREASON — continued. An. 8m. Paom 

person not to be convicted of, except how Ill 3 197 

punishment of Ill 3 197 

removal from office on impeachment for II 4 194 

Senators and Representatives not privileged from arrest f or . 16 184 

TREASURY, 

money not to be drawn from, except by appropriation . . I 9 189 

TREATIES, 

judicial power extends to casefe arising under .... Ill 2 195 
President with advice and consent of two thirds of Senate to 

make II 2 194 

state not to enter into I 10 190 

supreme law of land VI 199 

TRIAL. See Courts. 

TRIBUNALS. See Congress, Power; Couets. 

TROOPS. See States. 

TWO THIRDS, 

of Congress may remove disabilities .... (amd.) XIV 3 207 

of each House necessary to repass bill 17 185 

of both Houses necessary to call convention V 199 

of either House may expel a member 15 184 

concurrence of, necessary to judgment of impeachment ..13 183 

of legislatures necessary in application for convention . . . V 199 

of Senate necessary for choice of Vice President . (amd.) XII 205 

of Senators present necessary to ratify treaty II 2 194 

of states necessary to choice of President by House (amd.) XII 205 



U. 

UNIFORM, 

duties, imposts and excises in U. S I 

law of bankruptcy I 

rule of naturalization I 

UNION, 

object of constitution Preamble 

President to give information of state of II 

states to be admitted to IV 



V. 
VACANCY, 

in representation of state, how filled 12 182 

President to fill, when II 2 194 

in Senate, how filled I 3 182 

VALIDITY. See Debt. 

VESSELS. See Congress, Limitations on. 

VETO. See Bill. 



8 


185 


8 


187 


8 


187 




181 


3 


194 


3 


198 
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VICE PRESIDENT, 

election of, how conducted (amd.) XII 205 

who is ineligible for (amd.) XII 205 

removal of, from office on impeachment II 4 194 

powers and duties of President to devolve upon, when . . II 1 193 

president pro tempore to be chosen for absence of .... I 8 183 

shall be president of the Senate 13 183 

has no vote unless Senate equally divided 18 183 

VOTE, 

concurrent, to be presented to President 17 185 

each senator to have one 13 182 

for President and Vice President (amd.) XII 204 

right to, if denied or abridged to male inhabitant, result 

(amd.) XIV 2 206 
right to, not to be abridged on account of race, color or pre- 
vious condition of servitude (amd.) XV 1 207 

to be determined by yeas and nays when President returns 

bill I 7 185 

Vice President to have, in case of tie in Senate Id 183 

W. 

WAR. See Congress, Power; Status. 
WARRANTS, 

to be issued, how and when (amd.) IV 202 

WEIGHTS. See Congress, Power. 

WELFARE. See Congress, Power. 

general, object of constitution Preamble 181 

WITNESS. See Accused. 

no one to be a, against himself (amd.) V 202 

testimony of two witnesses to overt act of treason .... Ill 8 197 

WRIT. See Executive ; Habeas Corpus. 



Y. 

YEAS AND NAYS, 

to be entered on journal, at desire of one fifth present • . I 6 184 
vote to be by, on repassing bill, etc 17 185 
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(For Analytical Index of the Constitution, see page 811.) 



PlflB 

ALIENS. See Citizens of the United States. 
AMENDMENTS, 

first ten, when proposed 3 

apply only to national government 3, 22, 58 

how originated 3 

Fourteenth, solved the problems before Congress after the war . 12 

views of minority as to method of submission 12 

text of Fourteenth 13 

text of Fifteenth 15 

APPEAL, 

formerly none to Supreme Court to redress certain wrongs ... 5 
to the Supreme Court of the United States ...... 144-180 

jurisdiction arises from § 709 Rev. Stat. 145 

questions arising under, divided under four heads .... 146 

1. as to the highest state court 146 

2. what constitutes final judgment or decree .... 147 

3. when and how federal question presented .... 150 

4. review by writ of error 159 

what is meant by highest court of state 146 

highest to which case can be carried 146 

may be court of original jurisdiction, or intermediate appeal . 146 

or justice's court . 146 

when record must show denial of appeal in state court . • . 146 

writ of error only issues to court where record is 147 

what is meant by final judgment 147 

leaves nothing to be determined 147 

test as to what is final 148 

whether a " decree " is final, more difficult to determine . . 148 

general rule as to final judgments 149 

what are not final 149 

rule where case has been remanded 150 

cannot be had from judgment for costs alone 150 

when should federal question be raised 150 

general rule as to 150 

decision must be in favor of state statute or authority • . . 150 

and against right or immunity of the party 150 

conflict of decisions between federal and state courts .... 151-152 
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APPEAL — continued. 

when validity of state statute is drawn in question 152 

method of raising federal question most important 153 

a real question is essential 153 

bare averment of federal question, not sufficient 153 

meaning of *' specially set up" 153 

should be set up in first pleading 153 

should be no ambiguity in claiming it 153 

jurisdiction cannot arise from inference 154 

objection that act is unconstitutional, not sufficient .... 154 

federal question must be raised before judgment 154 

cannot be raised on petition for writ of error .... 154 

nor on petition for re-hearing in state court 155 

nor in briefs or arguments of counsel 155 

certificate of state court cannot confer jurisdiction .... 155 

nor cure omissions in the record 155 

when opinion of state court considered by Supreme Court 155 

in condemnation and like proceedings . 156 

in criminal proceedings • ... 156, 157 

depends largely on practice in particular State 157 

illustrative case, on demurrer to indictment 157 

decision of state court must be adverse to appellant 158 

federal question must be necessary to decision 158 

where case is decided on other questions 158 

method of review by writ of error 159 

brings up only law questions appearing on record . . . . 159 

findings of fact conclusive on Supreme Court .... 159-160 

although Supreme Court may think jury erred . . . . 159 

dictum of Mr. Justice Miller doubted 160 

by whom writ of error allowed 161 

not a matter of right 161 

technical practice on 161 

Christian names should be given 161 

ail parties should unite in application 161 

application not made in Supreme Court except on permission 161 

not allowed where result must be affirmance 162 

Supreme Court will not correct errors in record 162 

must be corrected by certiorari 162 

what must accompany record 162 

when defendant in error may move to dismiss 162-163 

• when court will dismiss on such motion 162-163 

form of such motion 163 

not dismissed, if motion require extended argument .... 163 

record on such motion 164 

same rules on writ of error from state and federal courts . . . 164 

time within which appeal must be taken to Supreme Court . . . 164 

to the Circuit Court of Appeals 164 

no limit as to habeas corpus 165 

for certiorari, probably same as for writ of error .... 165, 174 
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APPEAL — continued. 

from United States circuit courts to Supreme Court .... 165-166 

jurisdiction broader than on error to state courts . . . 165-166 

may present different questions on similar record . . . 165 

when facts may be reviewed 165 

without reference to how decision went 165 

in cases of treaty 166 

distinction between cases from state and federal courts .... 166 

rule as to impairing obligations of contracts 166 

different results may be reached in exactly similar cases . . 167 

due to different rules applicable in each case 167 

what cases appealable directly to Supreme Court 170 

federal question must clearly appear 170 

course to pursue, where federal and other questions involved . 171-172 
plaintiff's statement of case should show federal question . . . 173 

writ of habeas corpus cannot serve as writ of error 177 

does not lie from refusal of writ at chambers 180 

ASSESSMENT. See Taxation. 

BAB, 

the great conservative force in American politics 82 

BILL OF RIGHTS, 

some provisions of Fourteenth Amendment in state constitutions . 2 

first ten amendments of Constitution are federal 58 

provisions of Magna Charta incorporated into 68 

limitation upon all powers of government 3, 20, 68 

whether legislative, executive, or judicial 8, 20, 68 

BLAINE, JAMES G., 

views as to reconstruction 9 

as to negro suffrage 15 

as to claims for emancipated slaves 18 

as to citizenship 19 

as to scope of Fourteenth Amendment 21 

CERTIORARI. See Appeal ; Practice. 

CHILDREN, 

born in United States of foreign parents, citizens 56-57 

CHINESE, 

are persons within Fourteenth Amendment 52 

police power in cases affecting 52, 78 

children of, born in United States, are citizens 56-57 

CIRCUIT COURTS, 

jurisdiction of circuit courts two-fold 168 

1. original 168 

2. by removal : ... 168 

grounds of such jurisdiction 168 

grounds must appear 169 

must be a real substantive question 169 

cannot be inferred 170 

presumption against jurisdiction 170 
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CITIZEN OF THE UNITED STATES, 

definition of lg 

omission in original constitution, remedied 18 

placed on secure foundation 18 

of free .negroes, settled 19 

Dred Scott rule abrogated 19 

Mr. Blaine, as to 19 

Fourteenth Amendment changed the origin and character of . . 19 

privileges and immunities of, not to be abridged by any State . . 19 

woman suffrage not a privilege or immunity of 61 

practicing law not a privilege or immunity of 51 

privileges and immunities of, not increased by Fourteenth 

Amendment 52 

distinction between " citizen " and " person " 52,68 

corporations not entitled to privileges and immunities of ... 53 
are not 53 

effect of first section of Fourteenth Amendment on .... 64, 55 

two-fold, under our system 66 

federal and state citizenship contrasted 66 

qualifications of 56 

children of alien parents, born in the United States are citizens 56-57 
privileges and immunities of, derived from Constitution .... 58 

rights of, cannot be taken away by state legislation 27 

entitled to due process of law in cases of eminent domain . . 89-91 

in taxation 95-99 

in matters of procedure 100-104 

Fourteenth Amendment applies to all, white or colored • . . 109-110 

to aliens, and all " subject to legislation " 110-111 

as to taxation of 118 et seq. 

aliens may be classified for purposes of taxation 130 

and subjected to special burdens 130 

CLASSIFICATION, 

one of the branches of equal protection of the law 113 

cannot be arbitrary 114-115 

nor a mask for class legislation 114 

a judicial question for the courts 114 

State cannot pass class legislation 114-115 

proper basis for 114-115 

as to the Anti-Trust laws 115 

as to peremptory challenges 116 

of municipal corporations, within legislative power 116 

for purposes of taxation 117-119 

of corporations for purposes of taxation 120-121 

of national banks for taxation 121 

for taxation, cannot be based on ground of different ownership . 122 

of inheritances, may be progressive 122-123 

as to property of decedents as to taxation 130 

aliens may be singled out, or excluded, by 130 

such classification not arbitrary 130-131 
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CLASSIFICATION — continued. 

but most be upon reasonable foundation 131 

of property for exemption from taxation 135 

should be on reasonable basis of public policy 136 

legislature cannot create classes 136 

nor classify merely according to wealth . • 136-137 

COMMON LAW, 

principles of, as applied to constitutional construction • • • . 33 
CONFEDERATE DEBTS, 

not to be assumed after war, a problem before Congress .... 12 

fear that the South might try to assume them 18 

CONGRESS, 

Fourteenth Amendment largely expanded powers of 5 

South demanded full representation in 7 

report of Joint Reconstruction Committee as to Fourteenth Amend- 
ment 8 

problems confronting, after the war 12 

1. rights and immunities of American citizens 12 

2. representation in Congress and Electoral college .... 12 

3. exclusion of Southern leaders from office 12 

4. validity of national debts and pensions 12 

5. assumption of claims for slaves and confederate debt . . 12 
second section of Fourteenth Amendment, as to representation in 14 

representation in, reduced, if negro suffrage withheld ... 14 

South would not accept proposition 15 

whether representation in, reduced by withholding suffrage, not 

settled 16 

debates in, as to Fourteenth Amendment 22, 25 

CONKLING, ROSCOE, 

member Reconstruction Committee 24 

views as to the Fourteenth Amendment 24 

produced journal of Reconstruction Committee 24 

CONSTITUTION. See Federal Constitution; Stats Constitutions. 

CONSTRUCTION, 

of Constitution in spirit of Declaration of Independence .... 12 
early, of Fourteenth Amendment, too narrow ...... 20, 21 

meaning to be sought in the words themselves 21 

debates of Congress not admissible to control meaning ... 21 

may be consulted as to meaning of words 22 

principles of constitutional • 83 

century has not sufficed to construe Constitution 35 

of Constitution by courts, should be limited to question raised • 35 

what is implied, part, as much as if expressed in Constitution . • 35 

of Constitution by " judicial inclusion and exclusion " . . . . 35 

fortunate that no exact definitions have been attempted .... 36 

of Constitution, as compared with construction of statutes ... 87 

rule of constitutional, as stated by Marshall, Ch. J 88 

courts should not speculate as to purpose of framers 38 

words of Constitution employed in natural sense 39 
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CONSTRUCTION — continued. 

meaning not to be frittered away by 89 

de minimis non curat lex, not applied to constitutional 39 

extent of invasion of Constitution, not material 89 

of Constitution should be liberal 40 

literal, deprives Constitution of half its efficacy 41 

of highest state court, usually followed by federal courts .... 44 

general rule as to 44 

different rule where case comes from United States circuit 

court . 44 

of state statute not considered, unless necessarily involved ... 46 

presumption that state statute is valid 40 

general rule stated 47 

exceptions to 47 

burden on party assailing statute '47 

interfering with interstate commerce, prima facie invalid . . 47 

courts look at substance, and not form 48 

part of statute may be declared void, and part remain valid . 49, 50 

general rule as to, stated 49, 50 

should place ourselves in condition of men who framed Constitution 59 

phrase " due process of law " always requires construction ... 68 

never has been definitely defined 68 

means, according to the system of law obtaining in each State 70 

regard should be had to the procedure of respective States . 70 

given by the different States, recognized by federal courts ... 71 

is the procedure due process according to the state courts . . 72 

does it violate fundamental rights under the Constitution . . 72 
of statutes relating to police power, not applicable to other powers 73-74 

instances illustrating distinction 74 

rules of construction in different cases 76 

general rule as to construction of police powers 76 

of legislation regulating railroad charges, warehouses, etc. ... 82 

liberal, of state police powers 84 

See also Federal Constitution. 
CONTEMPT, 

as to due process of law, in cases of 102 

CONTRACT, 

limitation of time to sue on, does not deprive of due process of law 103 

nor reducing rate of interest on judgment 103 

CORPORATION, 

rights of, to be protected by Fourteenth Amendment 87 

is a person, under Fourteenth Amendment 53 

is not a citizen 53 

COURTS. See Supreme Court; State Courts. 

DEBT. See National Debt; Confederate Debt. 

DECLARATION OF INDEPENDENCE, 

as to right to alter form of government 11 

read letter of Constitution in spirit of 12 
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DECREE. See Appeal; Practice. 
DE MINIMIS NON CURAT LEX, 

does not apply to constitutional construction 89 

extent of invasion of Constitution not material 39 

DEVISE. See Inheritances. 
DRED SCOTT, 

rule of citizenship, abrogated 19 

DUE PROCESS OF LAW, 

Fourteenth Amendment embodies provisions of Fifth Amendment 

as to 19 

not to be deprived of life, liberty, and property without .... 19 

embodies provision of Magna Charta as to " law of the land " . . 19 

antedates the establishment of our institutions 66 

great and far-reaching guaranty of individual rights 66 

in the Constitution in a two-fold sense 67 

in Fifth Amendment a limitation on the federal government . 67 

in the Fourteenth Amendment a limitation on the States . • 67 

a pledge of individual rights and liberties 67 

secures inherent rights of life, liberty, and property 67 

of the essence of free government 67 

origin of the term, history of 67 

means more here than in England 68 

there it restricts the Riug and not Parliament 68 

is a phrase always requiring construction 68 

never has been distinctly defined 68 

synonymous with law of the land 68 

first use of the term 69 

Mr. Webster's definition of 69, 70 

Judge Story's definition of 70 

discussion of the meaning of 70 

according to the system of law obtaining in each State ... 70 

not according to the general law of the United States ... 70 

not violated, if according to usages of particular States .... 71 

does not secure benefit of same laws in different States .... 71 

great diversity may exist 71 

jury trial in one State and not in another 71 

States cannot take away rights of citizens 72 

in one State, might be arbitrary in another 72 

federal courts recognize distinctions 72 

question more legislative than judicial 72 

whether according to the procedure of respective States .... 72 

whether it violates fundamental constitutional rights ... 72 

does not correct mere errors of state officers or courts 72 

cases involving, under Fourteenth Amendment reviewed . . 73-104 

1. police power 73-89 

2. power of eminent domain 89-95 

3. power of taxation 95-100 

4. civil and criminal procedure . 100-104 

restricts States as effectually as Fifth Amendment restricts nation 94 
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DUE PROCESS OF LAW — continued. 

in criminal procedure, largely left to state legislatures and courts 101 

as to civil procedure, difficult to define 102 

case of Pennoyer r. Neff 102 

in contempt cases 102 

as to indictment or information in criminal cases 03, 102 

as to limitation of time to bring action 103 

as to reducing rates of interest on judgments 103 

as to restricting to two new trials in civil cases 104 

procedure authorized by States, will usually be considered to be • 104 

mere error does not present federal question 72, 104 

supplemented by provision as to equal protection 107 

injunction as a remedy to protect property rights 176 



ELECTORAL COLLEGE, 

South claimed representation in, after war 7 

one of the problems before Congress 12 

second section of Fourteenth Amendment, as to representation in 14 

reduced, if negro suffrage withheld 14 

South would not accept this proposition 15 

whether representation in, reduced, by withholding suffrage, not 

settled 10 

ELEVENTH AMENDMENT, 

as to judicial power of the United States 176 

in cases of unequal taxation 176-177 

action not against State, but against individuals 177 

EMINENT DOMAIN, 

appeal from report of commissioners in 90 

discussed under due process of law 80-95 

primary question is whether use is public 89 

if not, private property cannot be taken 89 

next question is as to compensation 89 

French view as to 89 

* whether or not jury trial is necessary 90 

may be by commission or sheriff's jury 90 

appeal from decision of 90 

questions of procedure, not constitutional questions .... 90 
possession may be authorized before compensation determined or 

paid 90 

" just compensation" discussed by Prof. Ritchie 89 

views of Mr. Justice Miller as to scope of Fourteenth Amendment 

as to 91 

individual entitled to due process of law in cases of 91 

regard must be had as to object of taking 91 

arbitrary deprivation, is not due process of law 91-92 

as discussed in California Irrigation cases 92 

gradually enlarged by the later cases 92-93 

due process restricts States, as Fifth Amendment restricts Nation 94 
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EMINENT DOM AIN — continued. 

private property may be injured under police power, without 

redress 94 

as in the construction of levees 94 

as to regulation of property in which several have common 

interest 95 

ENFRANCHISEMENT OF NEGEOES, 

a necessary war measure 6 

claims of South as to effect of 14 

a political mistake at the time 15 

Fifteenth Amendment superseded Fourteenth, as to 15 

ENGLAND, 

meaning of due process in, as compared with America .... 68 

theory of constitutional law different from America .... 68 
many laws of, would be declared unconstitutional in United 

States 69 

the u despotism of Parliament " 69 

EQUAL PROTECTION OF THE LAWS, 

guaranteed as the national right of Americans 2 

embodied in first section of Fourteenth Amendment 20 

Justice Miller's views as to 20 

Senator Poland's views as to 23 

Chinese entitled to . . 62 

distinctive characteristic of American system 106 

privileged classes do not exist under 106 

no provision securing, prior to 1868 in federal Constitution . • . 106 
guaranty of republican form of government, too vague and 

indefinite 106 

not found in the common law 106 

term, comes from the French 106 

not adequately secured before Fourteenth Amendment . . . 107-109 

often denied by the States 107 

provided by express language by Reconstruction Committee . . 107 

a pledge of the protection of equal laws 20, 107-108 

supplemented the requirements of due process of law 107 

all citizens entitled to 107 

most far-reaching provision of Fourteenth Amendment .... 108 

"equality" and "liberty " not synonymous 108 

equality has no intrinsic connection with liberty 108 

instauces showing that equal laws may be unjust 109 

provision universal in its application 108 

as to colored person serving on jury 55, 111 

separate accommodations on trains for colored persons . . Ill 

separate schools for colored children 112 

two classes of questions arise under 112-113 

1. as to classification 113 

2. as to taxation 113 et seq. 

duty of courts to enforce 114 
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EQUAL PROTECTION OF THE LAWS— continued. 

does not prevent States adjusting their system of taxation • . 118-119 

but io proper and reasonable ways 119 

as applied to progressive taxation 122-130 

States should have no favorites as to taxation 130 

as to exemptions from taxation 185-138 

EXECUTIVE POWER OF STATES, 

Fourteenth Amendment directed against unjust use of . • . • 8 20 
EXEMPTION, 

States may exempt certain property from taxation 99 

from taxation may be granted in proper cases 135 

public policy the proper basis for such exemptions 136 

liable to abuse 136 

should not be arbitrary 136 

effect of 136 

See also Taxation. 
EX POST FACTO, 

in original Constitution, referred only to criminal cases .... 4 

as to what constitutes an ex post facto law 4,104 

FEDERAL CONSTITUTION, 

Fourteenth Amendment to, effect of 2 

to secure individual rights 2 

fear of centralized national government at ratification of . . . 3 

necessary to pledge bill of rights 3 

first ten amendments to, when proposed 3 

effect of, restraining national government only 3 

provisions in original, protecting fundamental rights 4 

privileges and immunities of citizens in the several States . 4 

republican form of government guaranteed 4 

letter of, to be read in spirit of Declaration of Independence . . 12 

definition of citizen, remedied by Fourteenth Amendment ... 18 

limits only the action of Congress 24 

dangers of evil legislation undermining 31 

principles of construction of 33 

provisions framed in language of English common law .... 33 

determines fundamental individual rights 33 

provisions of, not limited to existing conditions 33 

not a mere code of rules 33 

declaration of general principles 33 

commerce clause of, applied to new conditions 34 

must have capacity for expansion 34 

should not be specific 34 

a century has not completely interpreted 35 

courts should not attempt to define scope of 35 

not necessary in any case 35 

should be limited to particular case 35 

what is implied in, as much a part as if expressed 35 

meaning of determined by " judicial inclusion and exclusion " . 35 
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FEDERAL CONSTITUTION— continued. 

fortunate that no precise definitions have been attempted ... 86 

higher degree of care in preparation of, than of statutes .... 87 

every provision of, must be given full effect 87 

not a word to be disregarded 87 

rule as to evil to be remedied, does not apply to construction of . 87 

rule of construction of, as stated by Marshall, Ch. J 88 

courts should not speculate as to purposes of f ramers of ... . 88 

words in, employed in natural sense 89 

inconvenience cannot justify infringement ........ 40 

should be liberally construed 40 

does not control individual actions 42 

operates upon States or state action 42 

privileges and immunities of citizens derived from 68 

first eight amendments apply only to federal government ... 58 

in construing, we should place ourselves in condition of framers . 69 

as to jury trial in eminent domain 90 

does not restrain States from violating state laws as to taxation 91 

no provision securing equal protection of the law before 1868 . . 106 

existence of slavery prevented it 106 

equal protection secured by Fourteenth Amendment 109 

does not limit States as to certain powers over municipalities . . 116 

restraints on States as to taxation 117-118 

prescribes no iron rule as to taxation 117 

honest and just public opinion necessary to support 125 

See also Construction. 

FEDERAL COURTS. See Supreme Court. 
FEDERAL QUESTION. See Appeal; Practice. 

mere errors in judicial proceedings, do not present .... 72, 104 

FIFTEENTH AMENDMENT, 

would not have been adopted if South had not forced it ... . 15 

enfranchisement under, at the time, a political mistake .... 15 

would have come in time under Fourteenth Amendment . . 15 

superseded Fourteenth Amendment as to enfranchisement ... 15 

text of 15 

does not, of itself, confer suffrage 15 

FIFTH AMENDMENT, 

as to " due process of law " embodied in Fourteenth Amendment . 19 

Senator Howard's views as to 22 

due process of law in, a limitation on national government ... 67 

as to eminent domain, applies only to federal government ... 91 

FOREIGN CORPORATIONS, 

States may impose conditions on doing business within .... 64 

to the extent of total exclusion 64 

cannot exclude governmental agencies or corporations engaged 

in interstate or foreign commerce 64 

not a " person " until compliance with conditions required . . 54-55 

statutes validating loans by, upheld 104 

. 16 
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FOURTEENTH AMENDMENT, 

when became part of organic law 1 

resolution proposing, date of 1 

two proclamations declaring it in force, dates of 1 

nationalized whole sphere of civil liberty 2 

some of its provisions embodied in state bills of rights .... 2 

limitations imposed on States by, universal 2 

directed against unjust state action 3, 20 

whether legislative, executive or judicial 3, 20 

took away no power free government should employ 3 

could not have been ratified when Constitution adopted .... 3 

adopted to cure weakness of Constitution 5 

to nationalize great republican principles of liberty and 

equality 5 

largely extended powers of federal courts and Congress .... 5 

report of Joint Reconstruction Committee as to 8 

limitations of, applicable alike to North and South 10 

North justified in compelling adoption of 11 

solved problems before Congress immediately after war .... 12 

views of minority of Committee as to method of submission . . 12 

text of 13 

first section embodies most important provisions 14 

second section, as to representation in Congress 14 

and in Electoral College 14 

left States free to grant or withhold negro suffrage .... 14 

enfranchisement would have come in time, under .... 15 

superseded by Fifteenth Amendment as to enfranchisement . 15 

does not of itself confer right of suffrage 15 

third section, excluded certain Confederate leaders from office . . 17 

fourth section, relating to finances 17 

definition of citizens of the United States 18 

omission in original Constitution remedied by 18 

changed origin and character of citizenship 19 

privileges and immunities not to be abridged by any State ... 19 

embodies " due process of law " contained in Fifth Amendment . 19 

" law of the land " contained in Magna Charta 19 

Mr. Justice Miller's view of scope of 20, 21 

broader views of Chase, Ch. J., Bradley, Field and Swayne, JJ. 20 

majority of cases under, do not involve negroes 20 

are entirely outside of political relations 21 

Mr. Blaine's views as to scope of 21 

Prof. Burgess's views as to 21 

meaning of, must be sought in its words 21 

Congressional debates not admissible to limit 21 

may be consulted as to meaning of words 22 

introduced in Senate by Senator Howard 22 

his views as to 22 

Mr. Poland's views as to 23 

introduced in House by Thaddeus Stevens 24 
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FOURTEENTH AMENDMENT— continued. 

his views as to 24 

Mr. Conkling's views as to . . . 24 

produced Journal of Reconstruction Committee 24 

Mr. Edmunds' views as to 25 

Mr. Justice Field's views as to 26 

more cases under, in Supreme Court, than any other branch of law' 27 

a new Magna Charta 80 

bulwark against evil legislation 31 

should not be limited by precise definitions 85 

imposes duty to protect individual and corporate rights .... 87 

not limited to protection of colored race 88 

does not control individual action 41, 42 

operates upon States x>r state action 42 

does not protect against merely unjust laws 42 

does not authorize inquiry into motives of legislation .... 43 
does not authorize women to practise law 51 

nor to vote 51 

does not add to privileges or immunities of citizens 52 

Chinese held to be " persons " within meaning of 52 

corporation is a person, within meaning of 53 

distinction between " citizen " and "person" 53 

changed origin and character of citizenship 56 

Indians not citizens, when 56 

makes children born in United States, citizens 56-57 

except in the diplomatic service 57 

privileges and immunities protected by, discussed 57 

embraces those enumerated in the first eight amendments . 58 
due process of law, antedates establishment of our institutions . 66 

embodies broad, far-reaching principles of individual rights . 66 

a limitation upon the power of the States 67 

protects the inherent rights of life, liberty and property ... 67 

origin of term " due process of law " 67 

does not secure benefit of the same laws or remedies 71 

great diversity may exist in different States 71 

right to jury trial in one State, and not in another .... 71 

prohibits States taking away rights of citizens 72 

does not correct mere errors of state officers or courts 72 

otherwise, if error violates Fourteenth Amendment .... 73 
cases involving due process of law under, reviewed .... 73-104 

1. police power 73-89 

2. power of eminent domain 89-95 

8. power of taxation 95-100 

4. civil and criminal procedure 100-104 

does not interfere with police power of States 76-77 

Slaughter-House cases discussed 76-77 

views of Mr. Justice Miller as to 77 

does not regulate sale of liquor within States 85-86 

police power as affects interstate commerce, does not arise under . 87 
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FOURTEENTH AMENDMENT— continued. 

as affects eminent domain 80-95 

views of Mr. Justice Miller as to ... . 91 

omitted provision of Fifth Amendment in, as to eminent domain . 92 

but later decisions practically embrace its substance . . 93-94 
does not compel payment for property injured by necessary 

exercise of police power 94 

as by the erection of levees 94 

taxation as affects due process of law, under 95 

may be by summary procedure 95-96 

does not require hearing in levying taxes 96 

as regards procedure, to constitute due process of law . . • 100-104 

does not confer power upon Congress to enact procedure for States 102 
does not prevent States from regulating police power and internal 

order . . • 102 

procedure authorized by States, will usually be considered due 

process of law under 104 

powers under, to declare legislation or procedure void .... 104 

equality before the law, not a constitutional right before 1868 . . 107 

embraced in, by Reconstruction Committee 107 

supplemented provision as to due process of law 107 

Civil Rights Cases, as to enforcing 107 

equal protection, most far-reaching provision of 108 

"equality" and " liberty" not synonymous 108 

equality secured by 109 

became part of the right rule for state governments .... 110 

not limited to colored race 110 

applicable to all, including aliens 110 

applicable to all " subject to legislation " 110-111 

as to colored persons on jury . 55, 111 

separate accommodations on trains 112 

separate schools for colored children 112 

forbids class legislation 114 

prescribes no iron rule as to taxation 117 

imposes restraints on unequal legislation as to taxation .... 117 

power shall be exercised impartially 118 

has failed to prevent graduated state inheritance taxation . • . 123 
should not be defeated by refusal of habeas corpus .... 179-180 

See also Appeal; Practice. 

GOVERNMENT, 

individual rights placed under protection of national 2 

Fourteenth Amendment directed against unjust action of state 

governments 8 

whether legislative, executive, or judicial 8 

first ten amendments restrain national government only .... 3 

republican form, guaranteed by original Constitution .... 4 

" sleeping giant of the Constitution " 4 

after war, South demanded equal control of 7 
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GOVERNMENT — continued. 

Declaration of Independence, as to altering form of 11 

Federal, powers of, under first ten amendments 22 

of United States, limited,by Fifth Amendment 67 

of States limited by Fourteenth Amendment 67-08 

protection of individual rights, essence of free 67 

no officer of, above the laws 69 

general powers of, as distinguished from police powers . . . 74-76 

rules of construction different in 76 

no limit on State, as to proper exercise of police powers . • . 76-77 

theory of, opposed to unlimited power 125 

executive, legislative and judicial have limited powers .... 125 
taxing power, highest power of 139 

one most liable to abuse 139 

GRAND JURY, 

as to presentment by 63, 102 

HABEAS CORPUS, 

no limit on time when writ of, may issue 165 

practice in cases of 179-180 

writ of, cannot serve as writ of error 177 

practice on, regulated by § 751 et seq. 177 

prisoner should not be discharged by federal court, except in urgent 

case 178 

in proper case, prisoner may be discharged 178 

question on application for discharge 178-179 

constitutional question should be first raised in state court . . 179-180 

proper time to apply for writ of 180 

appeal does not lie from chamber order refusing writ of ... . 180 

IMMUNITIES. See Privileges and Immunities. 

INDIAN, 

not " subject to jurisdiction of United States " 56 

therefore not a citizen under Fourteenth Amendment ... 56 

INDICTMENT, 

by grand jury 63, 102 

INDIVIDUAL RIGHTS, 

had to be secured by Federal Constitution 2 

growing tendency to invade 30 

settled and determined by the Constitution 38 

protected by the Fourteenth Amendment 37 

courts should be watchful of 40, 41 

slight infringement of Constitution, weakens sense of 41 

Junius, views as to slight infringements of 41 

due process of law a broad and far reaching guaranty of ... 66 

protection of, essence of free government 67 

cannot be taken away by state legislation 72 

security of, lies in power of people to alter laws at pleasure ... 72 
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INDIVIDUAL RIGHTS — continued. 

protected by police powers 73-70 

practice as to protection or enforcement of 100-104 

what constitutes due process of law 100-104 

at to right to succession to property 128-135 

8ee also Inheritances; Exemptions; Taxation. 
INDIVIDUALS, 

wrongful acts of, not remediable under Fourteenth Amendment . 42 

none are above the reach of the law 69 

INFORMATION, 

in criminal cases 63, 102 

INHERITANCES, 

taxation of, may be progressive 122-123 

tax on, an excise or duty 123 

Congress has power to tax, bat not to regulate 123-124 

has failed to prevent graduated state tax on 123 

theory on which States adopt laws taxing 128 

fundamental error in such views 128 

the right of succession should be impartially granted 129 

entitled to equal protection of the law 129 

aliens may be excluded from succession 130 

distinction between relatives and strangers ......... 130 

such classifications are not arbitrary 131 

States may regulate right of devise, etc 131 

but cannot convert private property to public use without 
compensation 131 

nor in disregard of rights of widow and children 131 

legislative power over, considered in two aspects 132 

1. right of inheritance 132 

2. right to devise or bequeath 132 

right to inherit is a natural fundamental right 131-132 

States may regulate succession 131-132 

not a modern right 132 

established in each of the original thirteen States .... 133 

had existed for centuries before 133 

right recognized by Romans, Egyptians, eto 133 

regulation of, does not mean confiscation 133 

power to devise, developed with progress of civilization .... 133 

a right recognized in all countries 133 

this right may be regulated by States 134 

source of such right 134 

legislature has no power to deny succession, or power to devise . 134 

no State ever denied such rights 134-135 

motives underlying laws attempting to limit such rights .... 138 
INJUNCTION, 

affords prompt relief where property rights involved .... 174-177 

not applicable where only personal rights involved .... 174 

to protect property, as to due process of law 176 

where there is no plain, adequate and complete remedy at law . . 176 
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INJUNCTION —continued. 

issued against taxing officers 176 

nature of the proceeding 176-177 

See also Practice. 
INTEREST, 

statutes reducing rates of, on judgments, upheld 103 

INTERSTATE COMMERCE, 

police power as affecting 87 

does not arise under Fourteenth Amendment 87 

cannot be interfered with by state legislation 87 

as to Oleomargarine cases 87-88 

good faith of legislature cannot control Supreme Court .... 88 

JUDGMENT, 

no personal, against non-resident, on service by publication . . 102 

without jurisdiction or notice, not due process of law 104 

what is final, on appeal to Supreme Court 147 

See also Appeal; Practice. 

JUDICIAL ACTION, 

mere errors in, not reviewable by federal courts 72, 104 

otherwise if Fourteenth Amendment violated 73 

relief against unjust legislation is a judicial question 82 

Fourteenth Amendment directed against unjust 3, 20 

JURISDICTION, 

expression " subject to, of United States " discussed 56 

as applied to Chinese and Indians 56 

does not cover mere errors of state officers or courts . ... 72, 104 
federal courts have, to relieve against unjust legislation .... 82 

personal, not obtained of non-resident by publication 102 

otherwise in proceedings in rem 102 

to declare judgment without notice void 104 

allegations giving, as to practice 143-144 

original, of Supreme Court, quite limited 144 

principally appellate 145 

1. from state courts 145 

2. from federal courts 145 

to review state court decision, regulated by § 709 Rev. Stat. . . 145 
judicial power under Eleventh Amendment 176 

See also Appeal; Practice. 

JURY, 

exclusion of negroes from, not equal protection of the law • • 55, 111 

right to trial by, differs in the several States 71 

as to trial by, in eminent domain 00 

classification as to peremptory challenges 116 

JUS JEQUUM. See Equal Protection of the Laws. 

LAW OF THE LAND. See Due Process of Law. 
LEGISLATION, 

Fourteenth Amendment directed against unjust 3, 20 
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LEGISLATION — continued. 

class, abolished by Fourteenth Amendment 23 

not to be confounded with classification 113-136 

danger of despotism of majorities abusing power of 31 

much, submitted to now, would have been arbitrary formerly . . 36 

motives of, not to be inquired into 42 

federal courts hesitate to interfere with state statute 46 

presumption that it is valid 46 

burden on party assailing it 47 

may be prima facie unconstitutional . 47 

substance and not form to be considered 48 

of State cannot take away rights of citizens 72 

fixing rates for elevators, etc 80-81 

confiscatory, apparently warranted by Granger cases ..... 81 

against railroads, based on Granger cases 81 

may regulate but not destroy 81 

unjust against railroads, set aside by Supreme Court 82 

as to railroad charges, must be reasonable 82-83 

as to States' police power, to be liberally construed .... 83-84 

not without limits, must be reasonable 84 

must be for public, and not class interests 84 

affecting railroads, within police power of State 84-85 

regulating sale of liquor under police power 85-86 

of States, cannot affect interstate commerce 87 

merely unwise, will not be interfered with 87 

remedy is at the ballot box 88 

in regard to oleomargarine 87-88 

as to statutes of limitation, affecting due process 103 

upheld reducing rate of interest on judgment 103 

validating loans of foreign corporations 104 

restricting to two new trials 104 

summary, in taxation procedure 104 

authorizing procedure, will usually be considered due process . • 104 

invading substantive rights held void . 104 

although pretending to regulate remedy 104 

systematically enforced in violation of fundamental rights, void • 104 

State cannot pass class 114-115 

power of, as to classifications of municipal corporations .... 116 

no objection that it is simply special 117 

as to inheritances and successions 122-135 

to devising property 128-135 

to exemptions from taxation 135 

should be based on sound public policy 135 

a form of class legislation 135 

liable to abuse 135 

motives underlying progressive taxation and exemptions . . 137-138 
LEGISLATURE, 

cannot bargain away police power 75 

may exercise police power, when public interests demand . . . 78 
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LEGISLATURE — continued. 

have a large discretion in that regard 78, 87 

what most appear to justify 78 

as to fixing maximum rates 81 

cannot affect interstate commerce 87 

federal courts will not ordinarily interfere with police powers of • 87 
determines necessity for taking, under eminent domain .... 89 

not a judicial question 89 

may grant or withhold hearing in taxation 96 

determines persons benefited by local improvements .... 97-98 

may commit question to a commission 98 

may determine it itself 99 

may exempt property from taxation 99, 100, 136 

impose different rates on different kinds of property ... 99 

allow deductions for indebtedness, or not, in its discretion . 100 

has large discretion as to what is due process in criminal cases 101, 102 

power of, as to classification of municipal corporations .... 116 

discretion of, as to rights of taxation 127 

powers of, as to succession and devises of property .... 128-135 
LEVEE. See Polios Poweb; Eminent Domain. 
LEX TERRJ3. See Dub Process of Law. 
LIFE, LIBERTY AND PROPERTY, 

of individual had to be secured by Federal Constitution .... 2 

placed under ultimate protection of Nation 2 

equality of protection to, guaranteed 2 

insecure in the South after the war 11 

not to be deprived of, without due process of law 19 

secured to individual by due process of law 66-67 

protection of, the essence of free government 67 

property placed in same category with life and liberty .... 72 

security of, lies in the right to alter laws at pleasure 72 

property in liquor may be destroyed under police power .... 86 

private property cannot be taken except for public use ... . 89 

necessity for, is legislative and not judicial question ... 89 

may be injured, without redress being provided 94 

u equality " and " liberty " not synonymous terms 108 

all property entitled to equal protection of the law 115 

should not be subject to absolute control or disposition .... 125 

that would be despotism of majorities 125 

as to succession and testamentary disposition 128-135 

property rights protected by injunction 174 

personal liberty alone, not subject to injunction 174 

as to exemptions from taxation, see Taxation: Exemptions. 
LIMITATIONS, 

imposed upon the States, universal 2 

of Fourteenth Amendment, apply equally to North and South 10 

as imposed by the North, in the main right 10 

of original Constitution, operated only on Congress 24 

of Fifth Amendment operate upon national government ... 67 
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LIMITATIONS — continued. 

of Fourteenth Amendment on the States . 67 

of bills of lights on all powers of government 8, 20, 69 

whether legislative, executive, or judicial 8, 20, 69 

of right of States to prescribe laws of procedure 71 

States cannot take away rights of citizens 72 

none on the States, as to exercise of proper police powers • . 76-77 

not equivalent to destruction or confiscation 81 

of judicial interference against unjust legislation 83 

of police powers of States 84 

of time to bring action does not deprive of due process of law . 103 
of rights of legislature as to succession and testamentary devise 128-135 

LINCOLN, PRESIDENT, 

years following election of, most eventful 5 

sought to avert resort to arms 6 

LIQUOR, 

sale of, may be regulated under police power 85-86 

sale of, in original packages 86 

destruction of, may be had under police power 86 

distinction between internal and interstate commerce as to . . 87 

LOUISIANA, 

Jefferson's views as to purchase of 4 

Constitution of, discussed 16 

police power as applied to slaughter-houses in 77 

MAGNA CHARTA, 

provision as to " law of land " embodied in Fourteenth Amend- 
ment 19 

Fourteenth Amendment, a new 30, 36 

much enlarged at the time of the Revolution 36 

Fourteenth Amendment constitutes new 36 

concessions of, wrung from the King 68 

did not protect against the acts of Parliament 68 

provisions of, incorporated into bills of rights 68 

twenty-ninth chapter, Blackstone's comments upon 69 

MARSHALL, CH. J. 

rule of constitutional construction as stated by 38 

MAXIMUM RATES. See Police Power. 

MOTIVES, 

of legislature, not material, and not inquired into 42, 43 

United States courts, not censors of state legislatures .... 43 

of legislature, do not control federal courts 87 

of progressive taxation and exemptions 137-139 

MUNICIPAL CORPORATIONS, 

power of legislature as to, almost unlimited 116 

merely an agency of the State 116 

federal Constitution does not limit States as to certain powers 

over 116 
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NATION, 

limited view of nationality formerly existing 8 

possesses all powers of nationality 4 

" an indestructible Union composed of indestructible States " . . 6 

NATIONAL DEBT, 

protection of, a problem before Congress after the war . . . . 12 

fear that it might be impaired 17 

NEGROES, 

value of, as slaves 6 

emancipation of, a necessary war measure 6 

South enaoted laws against 7, 9 

claims for, not to be assumed as debts 12 

States free to grant or withhold suffrage to 14 

representation in Congress reduced or increased accordingly . 14 

South forced Fifteenth Amendment 15 

constitution of Louisiana discussed, as to suffrage of 16 

citizenship of free, settled 19 

Dred Scott rule abrogated 19 

Fourteenth Amendment not limited to protection of 88 

Southern prejudice against 55 

excluded from juries in South 55 

Fourteenth Amendment not limited to protection of 110 

cases affecting negroes, commented on Ill 

as to right to serve on juries 55, 111 

separate accommodations on trains 112 

separate schools for colored children 112 

NEW TRIALS, 

statute restricting right to two, in civil cases, upheld . . • . 104 

NON-RESIDENT, 

service by publication on, does not warrant personal judgment • 102 

case of Pennoyer v. Neff as to 102 

NORTH, 

doctrine of, that Union was one and inseparable 6 

views of, as to results of war 7, 10 

feared the South would try to force assumption of war debt . . 10 

demanded no limitations which should not apply equally ... 10 

justified in compelling adoption of Fourteenth Amendment • . 11 

NOTICE, 

in taxation, necessary in certain cases 98 

not in others 96 

See also Taxation. 

OLEOMARGARINE CASES, 

discussed 87-88 

ORIGINAL PACKAGE. See Liquob. 

PARLIAMENT, 

of England not restrained by the provision, due process of law • . 68 

Magna Charta not a limitation upon 68 
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PARLIAMENT — continued. 

omnipotent over common law, as against common right .... 68 

despotism of, in England [ [ go, 

PENSIONS, 

sacredness of, a problem before Congress, after the war .... 12 

North feared they might be impaired 1$ 

PERSON, 

Chinese held to be, within Fourteenth Amendment 52 

corporation is 33 

distinction between '* citizen " and " person " 53 

PLEADINGS, 

system of great antiquity 144 

a " fine juridical invention " 144 

as compared with rules of practice 144-145 

See also Appeal; Practice. 
POLICE POWER, 

as applied to Chinese 52 

as discussed under due process of law 73-89 

includes public health, morals, and safety 74 

term loosely used, often misleading 74 

would avoid confusion by limiting meaning of 74 

rules of construction of, not applicable to other powers .... 74 

instances illustrating distinction 74 

cannot be bargained away by legislature 75 

talus populi supreme lex 75 

tic utere tuo, etc., lies at foundation of 76 

regulation of railroad charges not strictly within 75 

rules of construction, different from general governmental powers 76 

general rule as to construction of 76 

will be upheld if reasonable 76 

not if arbitrary 76 

no precise limits on the States in the exercise of 7G-77 

decision in Slaughter-House cases as to 77 

opinion in went too far 77 

Fourteenth Amendment does not interfere with, of the States . . 77 

as defined in Lawton v. Steele 77-78 

States may interfere whenever public interests demand it . . . 78 

what must appear to justify 78 

subject of supervision of courts 79 

as to Chinese laundries 79 

as defined in Barbier v. Connolly 79 

in the Granger cases 80 

fixing maximum rates 80-81 

decision too broad in 81 

apparently warranted confiscatory legislation 81 

legislation under, may regulate but not destroy property ... 81 

as defined in the Railroad Cases 81 

in the Reagan case 82 
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POLICE POWER— continued. 

as defined in the Covington Turnpike case 82 

relief against unreasonable legislation . . . . . . . 82, 83 

in the Nebraska Maximum Bate case 82 

legislation as to, not set aside simply because harsh or rigid . . 83 

construction of, by courts 83 

as defined in Budd v. New York 83 

of States to be liberally construed 84 

not without limits 84 

must be for public, and not for a private class of persons ... 84 

statutes affecting railroads, etc. have been held to be within . . 84 

also as to sale of explosives 84 

and providing for grade crossings 85 

examination of railroad employees 85 

liability for fires caused by locomotive 85 

denying defense of contributory negligence 85 

compelling stoppage of trains at certain points 85 

compelling heating by steam 85 

may regulate sale of liquor 85-86 

or destroy it 86 

two aspects in which it comes before United States Courts ... 87 

1. as a matter wholly local 87 

2. as affecting interstate commerce 87 

powers largely confided to discretion of state legislatures ... 87 

as to oleomargarine 87-88 

as discussed in Holden v. Hardy 88 

as to eight hour law for miners 88 

as to eminent domain 89 

first question is whether use is public 89 

if not, private property cannot be taken 89 

if use public, necessity is a legislative question 89 

private property may be injured under, without providing redress 94 

Fourteenth Amendment does not prevent States from regulating . 102 
POWEB, 

Union possesses all powers of nationality 4 

of States, prior to Fourteenth Amendment, menace to Union . . 5 

of federal government increased by Fourteenth Amendment . . 22 

of States, not limited by original Constitution 24 

dangers in despotism wielding legislative 31 

mission of bar, to overcome this danger 81 

of legislatures not unlimited 48 

of courts to declare statutes void . . . ' 49 

of States to exclude foreign corporations 54 

under commerce clause should be broadly enforced .... 54 

individual rights secured from arbitrary, by due process of law . 67 

of legislature as to classification of municipal corporations • . . 116 

to tax, shall be exercised impartially 118 

of Congress to tax inheritances 123 

to tax, involves power to destroy 128 
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POWER — continued. 

general distribution of property, saf e-guard against .... 128 
of States, to tax inheritances, should be impartially exercised . 128-129 

of States to regulate successions 131-188 

to regulate devises 134-136 

source of right 134 

to exempt property from taxation 135 

should be based on grounds of public policy 135 

liable to abuse 135 

See also Polick Power 73-89 

PRACTICE, 

United States courts usually follow decisions of highest state 

courts 44 

general rule stated 44 

rule not universal 45 

different rule, where case comes from United States circuit 

court 44 

importance of selecting forum 44, 45 

United States courts do not pass on constitutionality of statute 

unless necessarily involved 45 

in ascertaining compensation in eminent domain 90 

may be by jury or commission 90 

in assessment of taxation, hearing not required 98 

as regards due process of law 100-104 

which is suitable, constitutes due process of law 100 

should be according to rules established for protection of private 

rights 100 

spoliation under guise of, violates Fourteenth Amendment . . . 100 

as to whether it is or is not due process of law 100 

rules of, changed as required by new conditions 101 

in criminal procedure largely left to state legislature and courts . 101 

as to indictment or information 83, 102 

Hurtado v. California, as to grand jury 63, 101 

Fourteenth Amendment does not prevent States from regulating . 102 

not confined to technical rules of common law 102 

as to civil, due process difficult to define 102 

case of Pennoyer v. Neff, as to service on non-resident . . . 102 

in contempt cases 102 

summary in tax cases upheld 104 

authorized by States, will usually be considered due process . • 104 

in violation of fundamental rights, not due process 104 

proper classification as to challenges of jurors, legal 116 

rules of, importance of 143 

necessity of observing 143 

failure to observe may defeat rights 143 

comparison of cases decided, in regard to 143-144 

over half of the cases turn on questions of 144 

as important as rules of pleading 144 

original jurisdiction of Supreme Court, limited 145 
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PRACTICE — continued. 

jurisdiction principally appellate 145 

1. from state courts 145 

2. from federal courts 145 

regulated by § 709 Rev. Stat 145 

questions on appeal, grouped under four heads 146 

1. as to the highest state court 146 

2. what constitutes final judgment or decree 147 

8. when and how federal question presented 150 

4. review by writ of error 159 

what is the meaning of the highest state court 146 

highest to which case can be carried 146 

may be justice's court 146 

or court of intermediate, or original jurisdiction 146 

record must show refusal of right to further appeal, in such 

case 146 

writ of error only issues to court where record is 147 

final judgment leaves nothing to be determined 147 

effect of proceeding after denial of petition to remove .... 147 

test as to whether judgment is final 148 

orders remanding to state courts are not final 148 

a final determination in some form, is sufficient 148 

whether " decree " is final, more difficult to determine .... 148 

general rule as to 149 

what are not final 149 

rule where case has been remanded 150 

no appeal from judgment for costs alone 150 

when should federal question be raised 150 et seq. 

general rule as to 150 

decision must be in favor of state statute or authority ... 150 

and against the right or immunity of party 150 

conflicting decisions between state courts and Supreme Court . 151-152 

when state statute is drawn in question 152 

method of raising federal question, most important 153 

real question essential 153 

bare averment not sufficient 153 

" specially set up " equivalent to " unmistakably n and "duly " .153 

right should be set up in first pleading 153 

should be clear and unambiguous 153 

cannot arise from inference 154 

objection that act is unconstitutional, not sufficient .... 154 

federal question must be raised before judgment 154 

not on petition for writ of error 154 

nor on petition for re-hearing in state court 155 

nor in briefs or arguments of counsel 155 

certificate of state court does not confer jurisdiction 155 

nor cure omissions in the record 155 

Supreme Court may consider opinion of state court 155 

necessity for assignment of errors 155 



2$6 INDEX. 



PRACTICE — continued. 

opinions required to be returned with record 155 

practice somewhat relaxed as to federal question 156 

right claimed on motion to set aside verdict* allowed . . . 156 

question often one of state regulation 155 

in condemnation and like proceedings 150 

in criminal proceedings 156-157 

depends largely on local practice 157 

question arising on demurrer to indictment 157 

decision of state court must be adverse to party appealing . . . 158 

federal question must be necessary to decision 158 

where case was decided also on other grounds 158 

method of review by writ of error 159 

brings up nothing but questions of law on record .... 159 

findings of fact conclusive on Supreme Court 159-100 

although they may think jury erred 159 

dictum of Mr. Justice Miller doubted 160 

by whom writ of error allowed 161 

not a matter of right 161 

practice quite technical on 161 

Christian names should be given 161 

all parties should unite 161 

application for, not made in Supreme Court without permission 161 

not allowed where result must be affirmance 162 

Supreme Court will not correct errors in record 162 

must be done by certiorari 162 

what must accompany record 162 

when defendant in error may move to dismiss 162-163 

when court will dismiss on such motion 162-163 

form of such motion 163 

not dismissed, if the motion require extended argument . . 163 

record on such motion 164 

same rules on writ of error from state courts as from federal courts 164 

time within which appeal must be taken to Supreme Court . . . 164 

to the Circuit Court of Appeals 164 

no limit as to habeas corpus 165 

for certiorari, probably same as for writ of error .... 166-166 

appeals from United States circuit courts to Supreme Court . . 165 
jurisdiction broader than on appeal from state courts . . 166-166 

may present different questions on substantially same record . 165 

facts may be reviewed 165 

without reference to how decision went 165 

distinction between cases coming from state and federal courts . 166 

as to cases involving treaties 166 

rule as to impairing obligations of contracts 166 

decision may be different in cases coming from state or U. S. 

courts 167 

due to different rules applicable to each case 167 

jurisdiction of Circuit Courts two-fold 168 
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PRACTICE — continued. 

1. original 168 

2. by removal 168 

grounds of such jurisdiction 168 

grounds must appear 169 

must be a real, substantive question 169 

cannot be inferred 170 

presumption against Jurisdiction 170 

what cases appealable directly to Supreme Court .... 170 
federal question must clearly appear 170 

course to pursue, where federal and other questions involved . 171-172 
plaintiff's statement should show federal question ...... 173 

injunction, remedies afforded by, discussed 174-177 

as to tax cases 175 

what must appear in such cases 175 

effect of Eleventh Amendment 176-177 

habeas corpus, proper practice in 177-180 

writ of, cannot perform office of writ of error 177 

practice on, regulated by § 751 et seq. Rev. Stat 177 

discretion should not be exercised except in urgent case . 177-178 
but in proper case prisoner should be discharged .... 177-178 

question arising on application for discharge 178-179 

constitutional question should be first raised in state court 179-180 

proper time to apply for writ of habeas corpus 180 

no appeal from refusal of writ at chambers 180 

PRESUMPTION, 

that statute is valid 46 

general rule as to ' . . 46-47 

exceptions to rule 47 

burden upon party assailing statute 47 

when law interferes with interstate commerce 47 

PRIVILEGES AND IMMUNITIES, 

protected by original Constitution 4 

provisions of original Constitution insufficient 4 

a problem before Congress, after the war 12 

not to be abridged by any State 19 

nature of 19-20 

right to practise law, or to vote is not 51 

not increased by the Fourteenth Amendment 52 

corporation not entitled to those of citizens of the United States . 58 
under second section of Fourteenth Amendment, discussed ... 57 
embraces those in first eight amendments to Constitution . . 57-58 

derived from the Constitution 58 

created by state laws continually varying 58-59 

different in different States 59 

views of Reconstruction Committee as to 59 

of Senator Howard as to 60 

different views as to 61 

17 
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PRIVILEGES AND IMMUNITIES — continued. 

effect of the first eight amendments to the Constitution . . . 60, 64 

United States cases on the subject 61, 64 

See also Appeal ; Practice. 

PROCEDURE. See Practice. 

PROPERTY. See Life, Liberty and Property. 

PUBLICATION. See Jurisdiction; Practice. 

PUBLIC HEALTH, ETC. See Police Power. 

PUBLIC POLICY, 

as to crimes, becoming more liberal 101 

changing from generation to generation 101 

at time of Declaration of Independence 101 

progressive taxation, a question of future 124 

honest public opinion, the basis of constitutional stability . . . 125 

as to exemption from taxation 135 

RAILROAD, 

charges of, not strictly within police power 75 

legislation against, based on Granger cases 81 

set aside by Supreme Court 81 

relief of, against unreasonable legislation 82 

construction of legislation regulating charges 82 

statutes affecting, have been held to be within state police power . 84 

providing for grade crossings 85 

examination of eyes of employees 85 

liability for fires caused by locomotives 85 

denying defense of contributory negligence 85 

compelling trains to stop at certain points 85 

steam heating compelled 85 

act abolishing fellow-servant rule, does not deny equal protection . 117 

nor requiring fences, or cattle-guards 117 

or making company liable for fire's 117 

as to taxation of property of 120-122 

RECONSTRUCTION, 

views of North and South, compared as to 7 

President Johnson's views, wrong 7 

Senate and House of Representatives right 7 

States cannot rebel without forfeiting rights 8 

report of Reconstruction Committee as to Fourteenth Amendment 8 

Mr. Blaine's views on 9 

Mr. Goldwin Smith's views on 9 

Mr. Foster's views on 9 

views of minority of Committee as to submission 12 

Committee's views as to privileges and immunities .... 59, 60 

Committee on, provided for equal protection before the law . . 107 
REMOVAL, 

effect of denying petition for, as to right to appeal 147 

right to appeal, not waived by proceeding after such denial . . 147 
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REPRESENTATION, 

South claimed foil, in Congress and Electoral College, after war . 7 

second section of Fourteenth Amendment as to 14 

South claimed an increased, after emancipation of slaves ... 14 

reduced if suffrage withheld 14 

South would not accept proposition 15 

whether reduced, if suffrage reduced, not yet determined ... 16 

SERVICE, 

of process on non-resident ; Pennoyer v. Neff 102 

SLAVERY, 

immediate cause of the war 5 

abolition of, not contemplated when war began 6 

value of slaves 6 

emancipation a necessary war measure 6 

drew the sword and perished by the sword 6 

claims for slaves, not to be assumed as debts 12 

North feared that South might try to force assumption of 

claims 18 

amount of such claims 18 

Mr. Blaine's views as to such claims 18 

existence of, prevented constitutional equality before 1868 . . . 106 
SOUTH, 

demanded full representation in Congress after war 7 

in Electoral College 7 

power to regulate internal affairs 7 

equal control of government 7 

President Johnson sided with 7 

enacted cruel laws against negroes 7-9 

forfeited sovereign rights by rebelling 7 

only re-admitted on terms 7 

unconditional re-admission would have been unwise ... 10 

would have revived doctrine of State Rights 10 

claimed increased representation after emancipation of slaves . . 14 

would not accept reduced representation 15 

forced the adoption of the Fifteenth Amendment .... 15 
STATES, 

limitations placed upon, universal 2 

directed against legislative, executive, and judicial action • . 8 

first ten amendments did not apply to 3 

might have confiscated private property before Fourteenth 

amendment 4 

or denied vested rights, without federal protection .... 4 

such arbitrary exercise of power could not be redressed . . 4 

no appeal to Supreme Court in such case 5 

powers of, before Fourteenth Amendment, a menace to Nation 5 

Fourteenth Amendment adopted to cure this weakness . . 5 

Southern, forfeited sovereign rights by rebelling 7 

only re-admitted on terms 7 
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STATES — continued. 

wrongful action by authority of, prohibited by Fourteenth 

Amendment 42 

not individual acts 42 

laws of, although unjust, not necessarily void 42 

remedy for, is the ballot box 42 

motives of, in enacting laws, not material 42 

may impose conditions on foreign corporations doing business in • 54 

may totally exclude 54 

power does not apply to excluding governmental agencies . . 54 

system of law obtaining in, is due process 70-71 

each prescribes its own procedure 71 

great diversity of rights may exist in different 71 

due process refers to law in particular State 71 

right of, to prescribe laws subject to limitation 72 

due process in one, might be arbitrary in another 72 

each of the, has peculiar interests requiring distinct policies . . 72 

federal courts recognize this distinction 72 

question more legislative than judicial 72 

practically unlimited as to police power 76-77 

may exercise police power when public interests demand ... 78 

have large discretion as to 78 

may not arbitrarily interfere with private business .... 78 

• acta of, subject to supervision of courts 79 

powers of, to regulate internal affairs, liberally construed ... 84 
cannot affect interstate commerce by state legislation .... 87 
discretion of, not ordinarily interfered with by federal courts . . 87 
may violate their own constitutions as to unequal taxation ... 01 

powers of, as to taxation 95-100 

have large discretion as to due process in criminal cases .... 101 
procedure of, will usually be considered due process of law . . . 104 
had often denied equal protection before Fourteenth Amendment 107 

cannot enact class legislation 114-115 

power of taxation shall be exercised impartially .... 117-118 

may provide for diversity of taxation 118-119 

powers of, as to inheritance tax should be impartially exercised 128-130 

should have no favorites as to taxation 130 

may regulate succession and devise 131 

may designate heirs in case of intestacy, etc 131 

but cannot convert private property to public use without 

compensation 181 

in disregard of widow and children 131 

regulation does not include confiscation 132 

may regulate right to devise 134 

source of such right 134 

limitations of such right 134 

no State ever denied the right 134-135 

may grant exemptions from taxation in proper cases 185 

judicial power under Eleventh Amendment, in actions against 176-177 
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STATES — continued. 

are at liberty to impose qualifications upon suffrage 16 

subject to reduction of representation 16 

powers of, not limited by original constitution 24 

STATE CONSTITUTIONS, 

some provisions of Fourteenth Amendment embodied in . . . 2 

of Louisiana, discussed as to negro suffrage 16 

being constantly changed 31 

STATE COURTS, 

as to appeal from, see Appeal ; Practice ; Supreme Court. 

decision of highest, usually followed by federal courts .... 44 

STATE RIGHTS, 

war the inevitable result of 5 

South forfeited sovereign rights by rebelling 7 

STATUTES, 

greater degree of care in preparation of constitutional provisions . 87 

construction of, as compared with Constitution 37 

rule as to evil to be remedied, does not apply to Constitutions . . 37 

although unjust, not necessarily void 42 

remedy for, is the ballot box 42 

motives of legislature, not material 42 

constitutionality not considered unless necessarily involved . . 46 

only nullified in clear case 46 

presumption that they are valid 46 

exceptions to the rule 47 

burden on party assailing statute 47 

may be prima facie unconstitutional 47 

substance and not form considered 43 

part may be void and remaining part valid 49 

rule stated 49, 50 

of States may violate their own Constitution as to unequal taxation 91 

upheld limiting time to bring action 103 

reducing rates of interest on judgments 103 

validating loans of foreign corporations 104 

summary, in taxation proceedings 95, 104 

invading substantial right, will be held void 104 

although pretending merely to affect remedy 104 

systematic violation of fundamental rights, void 104 

STEVENS, THADDEUS, 

introduced Fourteenth Amendment in House 24 

views of, as to Fourteenth Amendment 24 

SUFFRAGE, 

States left free to grant or withhold 14 

if right abridged, representation reduced 14 

South would not accept proposition 15 

under Fifteenth Amendment, political mistake at that time . . 15 

Fifteenth, superseded Fourteenth Amendment as to 15 

the two amendments do not of themselves confer the right of 15 
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SUFFRAGE — continued. 

States still at liberty to impose qualifications on 16 

subject to reduction of representation 16 

not a privilege or immunity of women 51 

SUPREME COURT, 

no appeal in certain cases to, before Fourteenth Amendment . . 5 

immense labors performed by 27, 28 

high standing of 28, 30 

business seven-fold greater than in time of Marshall and Story 29 

Mr. Phelps as to the Supreme Court 80 

Mr. Webster as to the Supreme Court 80 

should not define with precision, scope of constitutional provisions 85 

should not speculate as to purposes of framers of Constitution . . 88 

should be watchful of constitutional rights 41 

motto should be obsta principiis 41 

cannot interfere with affairs of States, unless constitutional rights 

invaded 42 

not a refuge from ill-advised state laws 42 

remedy for, is the ballot box 42 

not a censor of legislative motives 48 

usually follows construction of highest state courts 44 

general rule stated, as to 44 

rule not universal 45 

different rule where case comes from United States circuit 

courts 44 

does not pass on constitutionality of statute unless necessarily 

involved 45 

jurisdiction of, strictly judicial 45 

will not decide feigned controversy 46 

will not furnish advisory opinions 46 

although requested by Congress or the Executive .... 46 

denied request of President Washington for opinions ... 46 

only gives opinions in litigated cases 46 

will not anticipate questions of constitutional law 46 

only considers case presented 46 

not what might happen in some other case 46 

will nullify state statute only in a clear case 46 

considers substance and not form of state legislation 48 

should see that no secured right is impaired 49 

power of, to declare laws void, when repugnant to supreme law of 

land . . . 49 

may declare part void and part valid 49 

discussion in cases as to privileges and immunities .... 61-64 

passes upon the rights of individuals as against each other ... 69 

between them and the government 69 

recognizes different requirements of different States 72 

question more legislative than judicial 72 

does not correct mere errors of state officers or courts . . . .72, 104 

otherwise, if they violate the Fourteenth Amendment ... 72 
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SUPREME COURT — continued. 

review of cases in, as to due process of law 73-104 

as to police power 73-89 

set aside unjust railroad legislation 81-83 

a judicial question 82 

legislation as to police powers considered in two aspects . . .87 

1. as to matters wholly local 87 

2. as to matters involving internal commerce 87 

liquor cases in, difference between internal and interstate commerce 87 

will not ordinarily interfere with state discretion 87 

cases as to eminent domain 89-95 

cases as to taxation 96-100 

power of, to declare state procedure void 103-104 

proper classification, a question for 114 

duty of, to enforce equal protection of the laws 114 

importance of rules of practice in 143 et seq. 

original jurisdiction, quite limited 145 

principally appellate 145 

regulated by § 709 Rev. Stat 145 

TAXATION, 

States may violate their own constitution as to unequal .... 91 
federal Constitution imposes no restraint in that regard . . 91 

due process of law as applied to 95-100 

procedure necessarily summary 95, 104 

notice necessary in certain cases, not in others 96 

hearing not required by Fourteenth Amendment 96 

owner should have opportunity to question validity of ... . 96 

determination of district, within the power of 96 

requirements of due process, not easy of definition 96-97 

statement of general rule as to, should be avoided .... 97 

rules applicable to one class of cases, not applicable to another 97 

difference between, by legislative and municipal body .... 97 

assessments for local improvements, on abutting owners .... 97 

double assessment does not invalidate 97 

if owner has notice and opportunity to object 97 

determination of persons benefited, depends largely upon legis- 
lature 97 

no objection that improvement benefits one more than another . 98 
question of benefits may be committed to commission . . . 98-99 

in such case owners entitled to notice 99 

otherwise, where the legislature determines the question itself 99 

State may exempt certain property from 99 

or impose different taxes on different interests 99 

or tax real and personal property in different manner ... 99 
or allow deductions for indebtedness, or not, in its discretion 100 

summary procedure in, upheld 95, 104 

equal protection as to 113 

arbitrary, not allowed 114-117 
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TAXATION — continued. 

federal restraint on States 117 j 

Constitution prescribes no iron rule as to 117 ! 

perfect equality not attainable in 117 I 

unequal, not imposed on property of the same kind 118 ! 

equality is the essence of taxing power 118 | 

Fourteenth Amendment imposes restraints on unequal .... 118 

power of, should be exercised impartially 118, 128-130 

otherwise individuals would be deprived of their rights . . 129 

State should have no favorites 130 

no discrimination allowed in .... 118-110 

may be diversity of 118-119 

unequal is not taxation, but confiscation 118 

of corporations, classification for 120 ! 

often unjust, sometimes confiscatory 120 1 

national banks may be classified for 121 

of property of railroads 120-122 

of inheritances, may be progressive 122 

unequal, drives capital away 123 

security from arbitrary, essential to stability of government . . 123 

inheritance tax, an excise or duty 123 

power of Congress to tax inheritances 123 

as to whether progressive taxation could be sustained as to prop- 
erty, quaere 124 

tendency of, towards socialism 125 

as to progressive 122-127, 140 

rule of the past has been proportional taxation 126 

abandon that rule, and no definite rule remains 126 

Mr. Lecky as to graduated taxation 126 

great dangers in progressive taxation 127 

contains the germ of confiscation 127 

right of, in discretion of legislatures 128 

may be excessive or unjust 128 

courts cannot interfere simply because unjust 127-128 

views of Mr. McCulloch on progressive 127 

power of, involves power to destroy 128 

general distribution of property, safe-guard against .... 128 

aliens may be subjected to special classification for 130 

distinctions between relatives and strangers as to inheritance . . 130 

exemptions from 135 

based on sound public policy • . . 136 

liable to abuse 136 

should not be arbitrary 136 

effect of 136 

motives underlying progressive 137-138 

redistribution of wealth not a proper basis for 139 

power of, the highest attribute of sovereignty 139 

the one most liable to abuse 139 

no security or stability where taxes are unequal 140 
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TAXATION — continued. 

benefits of wide distribution of burdens of 140 

injunction as a remedy in cases of unequal 175 

what must appear 175 

right of, must not be put in jeopardy 176 

UNION, 

power of States before Fourteenth Amendment, a menace to . . 5 

doctrine of North as to 6 

an indestructible Union, composed of indestructible States ... 6 

UNITED STATES COURTS. See Supreme Court ; Circuit 
Courts. 

WEBSTER, DANIEL, 

definition of " due process of law "by 69-70 

WORDS, 

meaning of Constitution to be sought in its 21 

none to be disregarded 87 

debates of Congress may be consulted as to meaning of ... . 22 

of Constitution employed in natural sense ... 89 

meaning of, not to be frittered away 89 

" due process of law " never distinctly defined 67-68 

" equality " and " liberty " not synonymous 108 

"authority," "treaty," "statute" 152-153 

" specially set up " equivalent to "unmistakably and duly " . . . 153 

WRIT OF ERROR. See Appeal; Practice. 
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